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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


III 








CONTENTS 


LIST OF DECISIONS REPORTED 


MAY 1964 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act of 1937 


BEATRICE Foops COMPANY. AMA Docket No. M 133-1. Dis- 
missal—On motion of petitioner_._...........-...-_--- 


PRODUCERS CREAMERY COMPANY OF SPRINGFIELD. AMA Docket 
No. M 67-1. Improper forum—Order changes—Producer 
complaint—Dismissal of petition ~-----------------_-_- 


Commodity Exchange Act 


HaaG, CHARLES. CEA Docket No. 116. Trading limits—Re- 
ports—Denial of trading privileges—Default __.-.____- 


Packers and Stockyards Act, 1921 


BLUFFTON STOCKYARDS, INc. P&S Docket No. 3078. Insol- 
vency—Cease and desist—Consent _....---------_--_---- 


DENTON LIVESTOCK COMMISSION, INc. P&S Docket No. 3188. 
Failure to follow rate schedule—Cease and desist—Consent 


DINESEN, H. L., Dr., d/b/a MANKATO LIVESTOCK COMMISSION 
Co. v. GEoRGE W. HitcHcock. P&S Docket No. 3108. Fail- 
ure ‘to pay—Admission of liability...................... 


GEISER, PAUL. P&S Docket No. 3087. Failure to pay when 
due—Checks—Unauthorized drafts—Cease and desist—De- 
BEG crt ta ee Br es fr 


LACROIX, WILLIAM E. (BARNIE). P&S Docket No. 3139. 
Registration and bond—Delayed payment—Checks—Cease 
iL an ONG se ee 


LARSON, RoGER E. v. DONALD HASTINGS. P&S Docket No. 
2777. Failure to pay—Reparation awarded___----------- 


MARKET AGENCIES AT ST. Louis NATIONAL STOCK YARDS. 
P&S Docket No. 383. Continuation of rates and charges_-_ 


McCULLOUGH, WILLIAM B. v. AMERICAN HEREFORD FARMS, 
Inc. P&S Docket No. 3121. Failure to deliver on time— 
Rescission—Refund of down payment—Default_________-_ 


Page 


517 


515 


517 


534 


531 


524 


526 


538 


522 








‘age 


34 


31 


6 


CONTENTS 
MAY 1964 


AGRICULTURE DECISIONS—Continued 


Packers and Stockyards Act, 1921—Cont. 


MONROE COUNTY SALE BARN v. SAMUEL L. MARSHALL. P&S 
Docket No. 2766. Dismissal—Discharge in bankruptcy_-_ 


P&S Docket No. 2993. Dismissal—Settlement between parties 


P&S Docket No. 3007. Dismissal—On motion of complainant 


Perishable Agricultural Commodities Act, 1930 


ARROWHEAD GROWERS SALES Co. v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 9104. Labor and shrinkage 
—Determination of amount of allowance____ __.-_-____- 


BAROSSO-KELLY v. M. Lapipus & Sons. PACA Docket No. 
8906. Joint account contract—Failure to prove cancellation 


DESCHENE, JOSEPH v. POTATO SERVICE. PACA Docket No. 
9420. Jurisdiction—Interstate commerce—Reparation—De- 


I aia pe cpr Simei cae ack ce a ee Maree eek 


ERCANBRACK, W. Morris v. A. J. FREHNER. PACA Docket 
No. 9417. Reparation awarded—Default____..._.__._____-_ 


FRANK, BERNIE R. v. CLYDE E. SMITH. PACA Docket No. 
9424. Reparation awarded—Default_______-_-_____-_-__- 


GOFFIN ProDpucE INc. PACA Docket No. 9374. Surety bond— 
Prohibition of employment—Suspension of license—Default 


Grecory, P. P. v. EASTERN POTATO DEALERS. PACA Docket 
No. 9422. Reparation awarded—Default___.._.__._..______- 


HELMS PortaTo Co. v. BucK’s TOMATO Co., INc. PACA Docket 
No. 9414. Reparation awarded—Admission of liability__- 


I. MELTZER & Son, INc. v. JOSEPH RiciPUTO & Sons, INc. 
PACA Docket No. 9413. Reparation awarded—Admission 
Ey ON ci cp coca a rep ea ee 


IsSACSON Co., INC., THE v. CLEVELAND CELERY MARKET Co. 
PACA Docket No. 9169. Joint account—Not established— 
CRONIN BIO, osetia oe ee 


JIFFY Fry COMPANY v. CLYDE E. SMITH. PACA Docket No. 
9430. Reparation awarded—Default______.__-___--___--- 


Page 


540 
541 
541 


567 


571 


553 


587 


587 


555 


587 


586 


586 


581 








CONTENTS 


MAY 1964 


AGRICULTURE DECISIONS—Continued 


VI 





Perishable Agricultural Commodities Act, 1930—Cont. 


JOLLY JACK FarMs, INC. v. CRANE DISTRIBUTING COMPANY. 
PACA Docket No. 8599. Brokerage and commission— 
Abandonment to carrier—Accounting—Dismissal_______-- 


KIENE, ELL v. Potato ServicE. PACA Docket No. 9433. 
Reparation awarded—Default .................---==.-.- 


MUTUAL PRODUCE, INC. v. EVANS BROS. PACKING COMPANY. 
PACA Docket No. 9408. Reparation awarded—Default__ 


O’NEIL BROKERAGE Co. v. A. J. FREHNER. PACA Docket No. 
9412. Reparation awarded—Default____....___--_----_- 


Prwe O’TExAs CITRUS ASSOCIATION, INC. v. BOLER FRUIT & 
VEGETABLE COMPANY. PACA Docket No. 9432. Reparation 
INCU CONIUE oo ie ee ee ei 


PRODUCE CREDIT ASSOCIATION, INC. v. JAMES JOHN AIELLO. 
PACA Docket No. 9421. Reparation awarded—Default__ 


RicHarp A. GLASS CoMPANY, INC. v. C. A. MILOSLAVICH, JR. 
PACA Docket No. 9031. Delivered sale—Quality of grapes 
ane NEIDIO 0 TOU PONG oo eens 


RoorkK, LESTER T. v. RUTH’S PropucE. PACA Docket No. 
9416. Reparation awarded—Default____._._.__.______-___- 


STOCKTON TOMATO Co. v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 9335. Payment of disputed 
NN i a le 


SUNNY SALLY, INC. v. Roy BERT FARMER, d/b/a COACHELLA 
VALLEY LIME Co. and as CENTRAL WASHINGTON PRODUCE 
Company, INc. PACA Docket No. 8923. Petition for re- 
Consideration=<—DIMIBIRl | «a2. oseesas coc meeecce:: . 


TATERSTATE POTATO Co. v. PHILLIPS FEED SERVICE, INC. 
PACA Docket No. 9423. Reparation awarded—Default__- 


Troy H. Crips & Sons, INc. v. GREENBERG FrRuIT Co. PACA 
Docket No. 8979. F.o.b. contract—Suitable shipping condi- 
tion—Delay in transit—Liability -.....---..-._-----_-_- 


WESTSIDE GROWERS & SHIPPERS, INC. v. A. J. FREHNER. PACA 
Docket No. 9418. Reparation awarded—Default_________- 


Page 


558 


588 


587 


586 


588 


588 


545 


589 


552 


566 


588 


541 


age 


58 


88 


86 


88 


2 


CONTENTS 
MAY 1964 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Cont. 


Page 


Wo. ROSENSTEIN & Sons Co. v. AL Kaiser & Bros. PACA 
Docket No. 9050. Agent—Failure to prove_-_----------- 576 


PACA Docket No. 9227. Dismissal—Settlement between 


WOSGGS: Sacecccncecenesendeseseseuene ase eeeene sao 586 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


VII 












AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9077) 


In re PRODUCERS CREAMERY COMPANY OF SPRINGFIELD. AMA 
Docket No. M 67-1. Decided May 11, 1964. 


Improper Forum—Order Changes—Producer Complaint—Dismissal 
of Petition 


Petition seeking an amendment hearing and order amendment and which 
states petitioner’s complaint in its capacity as agent of producers dis- 
missed. 

Beckett, Hoffman, Young & Maupin, of Columbia, Missouri, for petitioner. 
Mr. John A. Campbell, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 10, 1964, by Producers Creamery Company of Spring- 
field, an incorporated association of producers which is a handler 
regulated under Order No. 67 issued under the act and regulating 
the handling of milk in the Ozarks marketing area (7 CFR 1067.1 
et seq.) 


On March 9, 1964, respondent, pursuant to section 900.52 (c) 
of the rules of practice (7 CFR 900.52(c)), filed an application 
to dismiss the petition. Respondent contends, in part, that the 
petition does not comply with the act in that the relief requested 
is not available in this proceeding and that petitioner lacks stand- 
ing to raise the issues set forth in the petition. A copy of the 
application to dismiss the petition was served upon petitioner 
March 12, 1964, and oral argument upon the application was held 
before the Judicial Officer in Washington, D. C., May 5, 1964. 
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The prayer for relief contained in the petition requests that 
the Secretary grant petitioner a hearing for the determination of 
minimum Class I prices at which hearing certain factors are to 
be received into evidence and considered and that the Secretary 
shall thereafter establish minimum Class I prices under the order 
as will reflect such factors. In addition, at the oral argument 
herein, counsel for petitioner indicated that petitioner was at- 
tempting basically by its petition to bring Class I pricing under 
the order up to date. Section 8c(15)(A) of the act states, in 
effect, that a handler may file a petition claiming solely that an 
order, a provision thereof, etc., is “not in accordance with law.” 
Changes in an order issued pursuant to the act cannot be made 
in this proceeding and the prayer for relief herein would more 
properly be addressed to the Secretary in his quasi-legislative 
capacity. Cf. In re Colonel Norman J. Riebe, 22 A.D. 350 (1963) ; 
In re Edward J. Vagim, d/b/a Edward J. Vagim & Co., 17 A. D. 
167 (1958); In re Mills Dairy Products Company, 19 A.D. 807 
(1960). 


Also, this is a forum limited by statute to handlers, as distin- 
guished from producers or others. Cf., e.g., In re Miles Lord, 
Attorney General, State of Minnesota, 17 A.D. 1189 (1958) ; In 
re Association of Ice Cream Manufacturers of New York State 
(Southern Regional Group) and Others, 16 A.D. 1 (1957). While 
petitioner is a handler under Order No. 67, its complaint herein, 
as indicated in paragraph numbered 8 of the petition and as stated 
at the oral argument, is, in reality, on behalf of its producer 
members for the establishment of a higher Class I price under 
the order. In other words, petitioner’s complaint is in its capacity 
as an agent of producers of milk and not as a handler thereof. 
Cf. United States v. Rock Royal Cooperative, Inc., 307 U.S. 533 
(1939) ; Green Valley Creamery, Inc. v. United States, 108 F.2d 
342 (1st Cir. 1945) ; In re Barron Cooperative Creamery, 10 A.D. 
305 (1951); In re Hygeia Dairy Company, 19 A.D. 257, 287 
(1960). What petitioner’s members cannot do directly in an 
8c(15) (A) proceeding they may not here do indirectly. 


In view of the foregoing, the petition is hereby dismissed. 
However, petitioner’s attention is directed to section 900.3 of 
the rules of practice (7 CFR 900.3) dealing with proceedings to 
formulate marketing orders and amendments thereto. 
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(No. 9078) 


In re BEATRICE Foops COMPANY. AMA Docket No. M 133-1. 
Decided May 19, 1964. 


Dismissal—On Motion of Petitioner 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner, in effect, moved 
to dismiss with prejudice the amended petition and respondent 
consented to such dismissal. Accordingly, the amended petition 
is hereby dismissed with prejudice. 


(No. 9079) 


In re CHARLES HAAG. CEA Docket No. 116. Decided May 11, 
1964. 


Trading Limits—Reports—Denial of Trading Privileges—Default 


All contract markets are directed to refuse trading privileges to respondent 
for a period of 6 months for exceeding trading and position limits in 
egg futures and for falsification of reports and failure to file required 
reports. 

Mr. Earl L. Saunders, for Commodity Exchange Authority. Mr. Benj. M. 
Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), in which the respondent, a trader in commod- 
ity futures, is charged with failure to submit required reports 
concerning transactions in egg futures and soybean futures and 
with submitting false reports concerning transactions in egg 
futures, in violation of section 4i of the act (7 U.S.C. 6i) and 
the applicable regulations thereunder and with exceeding the 
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maximum speculative trading and position limits in violation of 
section 4a of the act (7 U.S.C. 6a) and the order of the Com- 
modity Exchange Commission (17 CFR 150.5). A copy of the 
complaint and a copy of the rules of practice were served upon 
the respondent February 12, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer to the complaint should be filed within 
20 days of its receipt and that, in accordance with the rules of 
practice, failure to answer would constitute an admission of the 
facts alleged and failure to request a hearing would constitute a 
waiver of hearing. The respondent has not filed an answer nor 
has he requested a hearing. The matter was referred to Benj. M. 
Holstein, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
0.9(c) of the rules of practice (17 CFR 0.9(c)). On April 8, 1964, 
the hearing examiner filed a report recommending that the re- 
spondent be found to have violated the act as charged and that 
an order be issued directing all contract markets to refuse all 
trading privileges to respondent for a period of 6 months. No 
exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Charles Haag, is an individual whose address 
is 24 Brookside Drive, Upper Saddle River, New Jersey. 


2. The Board of Trade of the City of Chicago, hereinafter re- 
ferred to as the Chicago Board of Trade, and the Chicago Mer- 
cantile Exchange are now and were at all times material herein 
duly designated contract markets under the act. 


3. During the period October 18, 1962, through January 15, 
1963, the respondent made trades in egg futures on the Chicago 
Mercantile Exchange in his own accounts, carried in his name 
and in the name of Aaron G. Brandfon, and in accounts of 19 
other persons, which accounts were controlled by the respondent. 
All transactions in such accounts belonged to or were controlled 
by respondent. 


4. On each business day during the periods October 18 through 
October 24, 1962, October 26 through October 28, 1962, October 
30 through November 7, 1962, November 9 through December 
26, 1962, and January 7 through January 14, 1963, the respondent 
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held or controlled a net short position in shell egg futures on 
the Chicago Mercantile Exchange, which position ranged from 
25 carlots to 134 carlots in a single future. By reason of the 
fact that such quantities were equal to or in excess of 25 carlots, 
the respondent was in reporting status and was required to re- 
port to the Commodity Exchange Authority with respect to all 
transactions executed and all open contract positions held or 
controlled by him in all egg futures on all boards of trade 
during such periods and with respect to all transactions by reason 
of which the respondent no longer held or controlled a reportable 
position. 


5. On 31 business days within the periods specified in Finding 
of Fact 4 above, while the respondent was in reporting status 
as therein described, and on five additional business days, that 
is, on October 25 and 29, 1962, November 8, 1962, December 27, 
1962, and January 15, 1963, when the respondent’s position was 
reduced below the reporting level, transactions in shell egg fu- 
tures on the Chicago Mercantile Exchange were executed for 
accounts owned or controlled by respondent. However, respond- 
ent failed or refused to submit reports to the Commodity Ex- 
change Authority on 28 of such days and submitted false reports 
with respect to the remaining 8 days. 


6. On the dates listed below, respondent made speculative 
trades in shell egg futures on the Chicago Mercantile Exchange 
which were in excess of the maximum permissible limits estab- 
lished by the order of the Commodity Exchange Commission (17 
CFR 150.5) as follows: 


No. of Carlots 


Date Future Purchased Sold 
November 9, 1962 December 1962 76 
December 21, 1962 December 1962 129 
January 7, 1963 January 1963 94 
January 15, 1963 January 1963 100 


7. On the dates listed below, the respondent held or controlled 
speculative net short positions in shell egg futures on the Chicago 
Mercantile Exchange which were in excess of the maximum per- 
missible limits established by the order of the Commodity Ex- 
change Commission (17 CFR 150.5) as follows: 
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Position 
Date Future (No. of Carlots) 

October 30, 1962 November 1962 82 
November 1 2 82 
9 December 1962 86 

13 ” 87 

14 = 102 

20 2 87 

23 a 104 

26 = 109 

28 ” 84 

30 a 94 
December 3 ” 109 
4 - 129 

6 ” 134 

11 2 134 

12 ” 134 

13 3 134 

14 ao 134 

17 oe 114 

18 2 109 

20 © 129 

January 7, 1963 January 1963 98 
8 2 98 

10 ” 98 

14 _ 104 


8. On December 20, 1962, respondent held or controlled a 
speculative net short position of 154 carlots in all shell egg fu- 
tures combined on the Chicago Mercantile Exchange which posi- 
tion was in excess of the maximum permissible limit established 
by the order of the Commodity Exchange Commission (17 CFR 
150.5). 


9. On each business day during the period January 25 through 
February 5, 1963, the position in soybean futures on the Chicago 
Board of Trade in accounts owned or controlled by the respondent 
exceeded 200,000 bushels in a single future and, therefore, the 
respondent was in reporting status and was required to report 
to the Commodity Exchange Authority with respect to all trans- 
actions executed and all open contract positions held during such 
period for all accounts owned or controlled by him, in all soybean 
futures on all boards of trade, and with respect to all transactions 
by reason of which respondent no longer held or controlled a 
reportable position. 


10. On six business days during the period referred to in Find- 
ing of Fact 9 above, that is, on January 25, 28, 29, 30, 31 and 
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February 1, 1963, while the respondent was in reporting status 
as therein described, and on one additional business day, Febru- 
ary 6, 1963, when the respondent’s position was reduced below 
the reporting level, transactions in soybean futures on the Chicago 
Board of Trade were executed for accounts owned or controlled 
by him, but respondent failed or refused to report with respect 
to such transactions and the resulting positions to the Commodity 
Exchange Authority. 


CONCLUSIONS 


Section 4i of the act (7 U.S.C. 6i) requires every person who 
trades in futures to submit reports with respect to such trading 
“whenever such person shall directly or indirectly have or obtain 
a long or short position in any commodity or in any future of 
such commodity, equal to or in excess of such amount as shall 
be fixed from time to time by the Secretary of Agriculture.” The 
quantity fixed by the Secretary for reporting purposes under the 
above provision is 25 carlots in any one egg future, and 200,000 
bushels in any one grain future (17 CFR 15.03). The facts set 
forth in Findings of Fact 4, 5, 9 and 10 demonstrate that on 
numerous occasions the respondent failed or refused to file re- 
quired reports with respect to his trading and positions in egg 
and soybean futures and filed false reports with respect to his 
trading and positions in egg futures, in violation of section 4i 
of the act, and sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 
of the regulations issued by the Secretary (17 CFR 15.01, 15.02, 
15.03, 18.00, 18.01 and 18.03). 


Section 4a of the act (7 U.S.C. 6a) empowers the Commodity 
Exchange Commission to fix such limits on the amount of trading 
in futures which may be done by any person “as the Commission 
finds is necessary to diminish, eliminate, or prevent” burdens on 
interstate commerce caused by excessive speculation. Pursuant 
to such authority, the Commission has fixed maximum limits on 
the daily amount of speculative trading in egg futures which any 
person may do and also on the speculative position which any 
person may hold (17 CFR 150.5). The daily trading limit for 
the December future is 50 carlots of purchases and 50 carlots 
of sales on any one contract market, and the same daily trading 
limits apply to the January future. With respect to position limits, 
no trader may hold or control a speculative net long or net short 
position on any one contract market in excess of 150 carlots in 
all egg futures, nor may such position exceed 75 carlots in the 
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November future, 50 carlots in the December future, or 50 carlots 
in the January future. The facts set forth in Findings of Fact 
6, 7 and 8 show that respondent’s daily trading and positions 
exceeded these limits on many occasions. He thereby violated 
section 4a of the act and section 150.5 of the regulations. 


Falsification of reports, failure or refusal to file required re- 
ports and trading in excess of permissible limits are serious 
violations. See In re Benedict K. Goodman, 18 A.D. 1121 (1959), 
affirmed, Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961); In 
re Milrose Foods Co. et al., 14 A.D. 1037 (1955). The large num- 
ber of such infractions by respondent and the substantial amounts 
involved indicate that his acts were of a deliberate, flagrant and 
willful nature. It is concluded that all contract markets should 
be directed to refuse all trading privileges to respondent for a 
period of 6 months, such refusal to apply to all trading done and 
positions held by respondent, directly or indirectly, as recom- 
mended by complainant. 


ORDER 


Effective June 15, 1964, all contract markets shall refuse all 
trading privileges to the respondent, Charles Haag, for a period 
of 6 months, such refusal to apply to all trading done and posi- 
tions held by the respondent, directly or indirectly. 


A copy of this decision and order shall be served upon the 
respondent and upon each contract market. 


(No. 9080) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided May 4, 1964. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including May 31, 1965. 


Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on May 25, 1962 (21 A.D. 
466), authorizing assessment of the current temporary schedule 
of rates and charges to and including May 31, 1964, unless 
changed by further order before the latter date. 


On April 13, 1964, a petition was filed on behalf of the respond- 
ents, which as modified on April 21, 1964, requests that the tem- 
porary schedule of rates and charges be extended to and including 
May 31, 1965. 


Prior to the issuance of the order of May 25, 1962, authorizing 
increases in the rates and charges, notice of the petitions therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 


petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of May 25, 1962, is continued in effect during the life of 


this order. 


The respondents, which must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on June 1, 1964. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on June 1, 1964, and remain 
in effect to and including May 31, 1965, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 9081) 


Dr. H. L. DINESEN, d/b/a MANKATO LIVESTOCK COMMISSION Co. 
v. GEORGE W. HITCHCOCK. P&S Docket No. 3108. Decided 
May 6, 1964. 


Failure to Pay—Admission of Liability 


In an answer filed on behalf of respondent, all the material allegations of 
fact contained in the complaint are admitted and reparation is awarded 
to complainant against respondent for the amount due. 


Complainant pro se. Mrs. Hitchcock for respondent. Mr. Raymond W. 
Fullerton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. This proceeding was instituted by a com- 
plaint filed on September 14, 1963, in which complainant seeks 
an award of reparation in the amount of $340.10, alleged to be 
the purchase price of 7 head of cattle sold by complainant to 
respondent on July 8, 1963. The complainant alleges that re- 
spondent issued a check in the amount of $346.40 and that $340.10 
of such amount represented the purchase price of the 7 head of 
cattle. It is further alleged that this check was returned by the 
bank upon which it was drawn because there were insufficient 
funds in respondent’s bank account. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on December 19, 1963. A copy of the investigative report 
was served upon complainant on December 17, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of 
the rules of practice are applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that a 
failure to file an answer would constitute a waiver of oral hear- 
ing and an admission of the facts alleged in the complaint (9 
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CFR 202.41(c)). On December 31, 1963, an answer was filed 
on behalf of respondent in which all of the material allegations 
of fact contained in the complaint are admitted. Respondent did 
not request an opportunity to argue the question of whether the 
facts alleged constitute the violation of law charged in the com- 
plaint. The issuance of an order is, therefore, authorized without 
further proceedings (9 CFR 202.41(d)). 


FINDINGS OF FACT 


1. Complainant, Dr. H. L. Dinesen, d/b/a Mankato Livestock 
Commission Co., Route 3, Mankato, Minnesota, is an individual 
who was, at all times material herein, registered with the Secre- 
tary of Agriculture as a dealer and market agency. 


2. Respondent, George W. Hitchcock, is an individual whose 
address is Ekalaka, Montana. At all times material herein, re- 
spondent engaged in the business of a dealer buying livestock in 
commerce for his own account. 


3. On July 8, 1963, respondent bought 7 hewd of cattle from 
complainant for $340.10 at an auction conducted at the Mankato 
Livestock Commission Co. stockyard, Route 3, Mankato, Minne- 
sota, a posted stockyard subject to the provisions of the Act. 
Respondent gave complainant a check in the amount of $346.40, 
part of which amount represented the purchase price of the seven 
head of cattle. This check was dishonored by the bank upon which 
it was drawn because there were insufficient funds in respondent’s 
bank account. Respondent has not paid to complainant any part 
of the purchase price of the seven head of cattle. 


4. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Under the rules of practice, the admission by respondent in 
his answer of the material allegations of fact contained in the 
complaint constitutes a waiver of oral hearing. No request for 
an opportunity to argue the question of whether the facts alleged 
constitute the violation of law charged was made by respondent. 
The issuance of an order is therefore authorized without further 
proceedings (9 CFR 202. 41(d)). 


Respondent’s failure to pay complainant the purchase price 
of cattle purchased in commerce at a posted stockyard is an unjust 
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and unreasonable practice in violation of the Act. Dobler v. 
Beach, 21 A.D. 1140 (1962). Complainant is, therefore, entitled 
to reparation in the amount of the purchase price of the seven 
head of cattle. 


ORDER 


Respondent, George W. Hitchcock, shall pay the complainant, 
Dr. H. L. Dinesen, d/b/a Mankato Livestock Commission Co., 
within 30 days from the date hereof, the sum of $340.10, with 
interest thereon at a rate of 5 percent per annum from August 1, 
1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9082) 


In re PAUL GEISER. P&S Docket No. 3087. Decided May 11, 1964. 


Failure to Pay When Due—Checks—Unauthorized Drafts—Cease 
and Desist—Default 


Respondent is ordered to cease and desist from (1) failing to pay, when 
due, the purchase price of livestock purchased in commerce, (2) issuing 
insufficient funds checks, and (3) drawing drafts in payment of live- 
stock without having authorization from the drawee to issue such drafts. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 3, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. Re- 
spondent is registered with the Secretary under the act as a dealer 
to buy and sell livestock in commerce for his own account and 
is charged with failing to pay, when due, the purchase price of 
livestock purchased in commerce, issuing a check in payment for 
livestock purchased in commerce without having sufficient funds 
on deposit in the bank upon which it was drawn to pay such 
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check and drawing drafts in payment for livestock purchased in 
commerce without being authorized to do so. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent February 7, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On April 
8, 1964, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged and be 
ordered to cease and desist from such violations. No exceptions 
to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Paul Geiser, is an individual whose address is 
Arnold, Nebraska. Respondent is now and was at all times mate- 
rial herein a dealer within the meaning of the act and registered 
with the Secretary to buy and sell livestock in commerce for his 
own account. 


2. On or about August 10, 1962, respondent purchased 68 head 
of livestock in commerce for his own account from William 
Ganser, Valentine, Nebraska, and in purported payment of the 
purchase price thereof, issued a check in the amount of $8,594.40, 
which check was returned by the bank upon which it was drawn 
because of insufficient funds in respondent’s account. 


3. On or about August 9, 1963, respondent purchased 132 head 
of livestock in commerce for his own account from Albert E. 
Atchley, Greenville, New Mexico, and failed to pay, when due, 
the purchase price of such livestock. In purported payment of 
the purchase price thereof, respondent drew a draft on Charles 
Beshaler, Arnold, Nebraska, in the amount of $16,625.75, which 
draft was not honored by the drawee because respondent was 
not authorized so to draft Charles Beshaler. 
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4. On or about August 9, 1963, respondent purchased between 
900 and 1,000 head of livestock in commerce for his own account 
from Albert E. Atchley, Greenville, New Mexico, and failed to 
pay, when due, the purchase price of such livestock. In purported 
partial payment of the purchase price thereof, respondent drew 
a draft on Charles Beshaler, Arnold, Nebraska, in the amount of 
$12,000, which draft was not honored by the drawee because the 
respondent was not authorized so to draft Charles Beshaler. 


CONCLUSIONS 


The issuance of a check in payment for livestock purchased in 
commerce without sufficient funds on deposit in the bank on 
which it was drawn to honor the check, as set forth in Finding of 
Fact 2, constitutes a willfull violation of section 312(a) of the 
act (7 U.S.C. 213(a)). See, e.g., In re B. J. Vandeberg, 22 A.D. 
165 (1963) ; In re Charles B. Dale, 11 A.D. 844 (1952). Similarly, 
respondent’s failure to pay, when due, the purchase price of live- 
stock purchased in commerce and the payment therefor by a 
draft drawn on a drawee who dishonored the draft because re- 
spondent was not authorized to issue the draft, as set forth in 
Findings of Fact 3 and 4, constitute willful violations of section 
312(a). See, e.g., In re H. M. Child, 22 A.D. 1357 (1963) ; In re 
Dean Spencer, 22 A.D. 1151 (1963). Respondent should be order- 
ed to cease and desist from the violations of section 312(a) found 
herein, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in commerce, 
(2) issuing checks in payment of livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks, and 
(3) drawing drafts in payment of livestock purchased in com- 
merce without having authorization from the drawee to issue 
such drafts. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 9083) 


WILLIAM B. McCULLOUGH v. AMERICAN HEREFORD FARMS, INC. 
P&S Docket No. 3121. Decided May 11, 1964. 


Failure to Deliver on Time—Rescission—Refund of Down Payment— 
Default 


Cancellation of order when cattle had not been delivered within a reasonable 
time after date agreed upon, amounts to rescission of contract and 
complainant is entitled to return of down payment. 


Complainant pro se. Mr. Raymond W. Fullerton, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on December 12, 1963, 
it is alleged that complainant ordered 25 heifers from respondent 
and sent a draft in the sum of $247.50 to respondent as a deposit 
in connection with such order; that complainant has not received 
the cattle he ordered; and that respondent has not complied with 
complainant’s request that the $247.50 be refunded. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent on Febru- 
ary 27, 1964. A copy of the investigative report was served upon 
the complainant on January 14, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of 
the rules of practice are applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that a 
failure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without fur- 
ther proceedings. 
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FINDINGS OF FACT 


1. Complainant, William B. McCullough, is an individual whose 
address is P. O. Box 147, Hoopa, California. 


2. Respondent, American Hereford Farms, Inc., Heber City, 
Utah, is a corporation which at all times material herein was 
engaged in the business of a dealer within the meaning of the 
Act, and was registered with the Secretary of Agriculture so to 
operate. 


3. In August, 1963, complainant and respondent entered into 
a transaction in commerce relating to the sale of 25 heifers by 
respondent to complainant. On August 20, 1963, complainant 
communicated by telephone with Jim Lambert, Park City, Utah, 
an agent of respondent, and ordered the 25 heifers. On August 
21, 1963, complainant wrote a letter to respondent in which he 
confirmed the order previously placed by telephone. Complainant 
enclosed with this letter a draft in the amount of $247.50. This 
draft was sent as a down payment in connection with the order 
for the 25 heifers. Respondent presented the draft for payment, 
and the draft was honored. 


4. Respondent agreed to deliver the cattle ordered by com- 
plainant to the latter on September 16, 1963. Respondent has 
not delivered the cattle to complainant. 


5. On October 1, 1963, complainant cancelled his order for the 
25 heifers and requested respondent to refund the down payment. 
Respondent has not refunded the down payment. 


6. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Accordingly, respondent admits that complain- 
ant has not received the cattle ordered from it, and that it has 
not refunded the $247.50 which complainant sent to respondent 
as a down payment. 


When one party to a contract has failed to perform, the other 
party thereto has the right to rescind the agreement. Hall v. 
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Sunberg, 72 Colo. 90, 209 P. 638 (1922). After a contract is 
properly rescinded, any consideration or advantage secured by 
either party must be surrendered. Solorza v. Park Water Co., 86 
C.A. 2d (Cal.) 653, 195 P. 2d 523 (1948). 


In the present case, complainant cancelled his order when the 
cattle had not been delivered within a reasonable time after the 
date the parties had agreed upon for delivery. This act of com- 
plainant amounted to a rescission of the contract, for notice of 
an intention to rescind need not be formal and explicit, but is 
sufficient if the notice clearly shows the intention of the person 
rescinding to consider the contract at an end. Hull v. Ray, 211 
Cal. 164, 294 P. 700 (1931). The complainant was thereafter 
entitled to a return of the down payment he had made. The fail- 
ure of respondent to return the down payment constitutes an 
unjust and unreasonable practice in violation of the Act for which 
reparation may be awarded. Respondent should, therefore, be 
ordered to pay complainant the sum of $247.50. 


ORDER 


Respondent, American Hereford Farms, Inc., shall pay the 
complainant, William B. McCullough, within 30 days from the 
date hereof, the sum of $247.50 with interest thereon at the rate 
of 5 percent per annum from October 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9084) 


In re DENTON LIVESTOCK COMMISSION, INC. P&S Docket No. 3188. 
Decided May 14, 1964. 
Failure to Follow Rate Schedule—Cease and Desist—Consent 


Respondent is ordered to cease and desist from charging, demanding or 
collecting a greater or less or different compensation for stockyard 
services than that specified in the schedule of rates and charges. 


Mr. Donald E. Graham, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on April 3, 
1964, by the Acting Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent is registered with the Secretary 
of Agriculture as a market agency under the act. The complaint 
charges that respondent violated certain provisions of the act. 


On May 6, 1964, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations set forth in the complaint, 
waives oral hearing, and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations set forth in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is Denton, Texas, 
is now, and was at all times mentioned herein, engaged in the 
business of a market agency within the meaning of the act, and 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce on a commission basis. 


2. The Denton Livestock Commission, Inc., stockyard, Denton, 
Texas, hereinafter referred to as the stockyard, is now, and was 
at all times mentioned herein, a posted stockyard subject to the 
provisions of the act, owned and operated by respondent. 


3. Respondent, at the stockyard, on or about the respective 
dates referred to below, sold certain livestock consigned to it 
for sale on a commission basis and charged and cellected a “yard- 
age” charge of 25¢ per head on such livestock totaling the ap- 
proximate amounts indicated below. Such “yardage” charge was 
not specified in the schedule of rates and charges for the stock- 
yard services furnished by respondent at the stockyard, which 
it had filed with the Secretary of Agriculture pursuant to section 
306(a) of the act (7 U.S.C. 207(a)) and which was in effect on 
the respective dates referred to below: 
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Date Amount Charged and 
1963 Collected as “Yardage” 

August 5 $102.50 
12 139.75 

19 88.25 

26 138.75 
September 8 102.00 
9 117.75 

16 98.50 

23 173.25 

30 127.75 

October 7 184.00 
14 182.50 

21 106.25 

28 102.00 

November 4 139.75 
11 121.25 

18 135.25 

25 91.50 

December 3 122.25 
9 94.00 

16 104.25 

30 54.75 

CONCLUSIONS 


By reason of the Findings of Fact, supra, respondent has vio- 
lated section 306 of the act (7 U.S.C. 207). Respondent has con- 
sented to the issuance of the order set forth below and complain- 
ant has recommended that such order be issued. The order will 


be issued. 


ORDER 


Respondent shall cease and desist from charging, demanding 
or collecting a greater or less or different compensation for stock- 
yard services furnished by it at a posted stockyard than the rates 
and charges specified in the schedule of rates and charges filed 
with the Secretary of Agriculture and in effect at the time such 
rates or charges are collected or assessed. 


This order shall become effective on the sixth day after its 
service upon the respondent, and copies hereof shall be served 


upon the parties. 
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(No. 9085) 


In re BLUFFTON STOCKYARDS, INC. P&S Docket No. 3078. De- 
cided May 15, 1964. 


Insolvency—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act while its current liabilities exceed its current assets. 


Mr. Ronald D. Cipolla, for complainant. Mr. J. Michael O’Hara, of Fort 
Wayne, Indiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et. seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 22, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the act 
(7 U.S.C. 204) and that respondent operated as a dealer under 
the act, in commerce, while its current liabilities exceeded its 
current assets. 


On April 29, 1964, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Complain- 
ant has filed a recommendation stating that it is satisfied from 
an investigation of respondent’s present financial condition that 
respondent is solvent and recommending that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is P. O. Box 57, 
Bluffton, Indiana, is now, and was at all times material herein, 
a dealer within the meaning of the act, registered with the Sec- 
retary of Agriculture to buy and sell livestock in commerce for 
its own account. 
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2. At all times during the period from on or about June 30, 
1963, to February 29, 1964, respondent’s current liabilities ex- 
ceeded its current assets. As of December 10, 1963, respondent’s 
current liabilities exceeded its current assets by approximately 
$17,670. 

3. Respondent, during the period from June 30, 1963, through 
November 4, 1963, operated as a dealer under the act, in com- 
merce, while its current liabilities exceeded its current assets. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312 (a) of the act (7 U.S.C. 
213(a)). 
Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in business 
as a dealer under the act while its current liabilities exceed its 
current assets. 
Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9086) 


In re WILLIAM E. (BARNIE) LACROIX. P&S Docket No. 3139. 
Decided May 19, 1964. 


Registration and Bond—Delayed Payment—Checks—Cease and Desist— 
Consent 


Respondent is ordered to cease and desist from (1) operating as a dealer 
without being registered and bonded, (2) failing to pay when due for 
livestock purchased in commerce, and (3) issuing insufficient funds 


checks. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 27, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on April 24, 1964, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Franklinton Stock Yards, Inc., Franklinton, Louisiana, 
Coltharp’s Livestock Market stockyard, DeRidder, Louisiana, 
Kentwood Stockyards, Inc., Kentwood, Louisiana, Brown-Als- 
brooks Stock Yards, Inc., Baton Rouge, Louisiana, and Felder’s 
Livestock Sales Company stockyard, Summit, Mississippi, here- 
inafter called the stockyards, are now and were at all times ma- 
terial herein, posted stockyards subject to the provisions of the 
Act. 


2. The respondent, an individual whose address is 2246 North 
39th Street, Baton Rouge, Louisiana, at the times specified herein, 
as well as at divers other times during the year 1963, operated 
at the stockyards as a dealer, as that term is defined in the Act. 


3. The respondent, on or about the dates and in the trans- 
actions set forth below, as well as at divers other times during 
the year 1963, purchased livestock for his own dealer account 
at the stockyards, notwithstanding that the respondent was not 
registered with the Secretary of Agriculture as a dealer to so 
operate, and had not filed a reasonable bond or its equivalent, 
to cover such dealer operations. 
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Date No. of Posted Stockyard 


1963 Head Where Purchased Amount 
October 28 19 Franklinton Stock Yards, Inc. $1,496.97 
Franklinton, Louisiana 
October 29 26 Coltharp’s Livestock Market 1,851.75 
DeRidder, Louisiana 
November 2 20 Kentwood Stock Yards, Inc. 1,294.71 
Kentwood, Louisiana 
November 4 9 Brown-Alsbrooks Stock Yards, Inc. 665.06 
Baton Rouge, Louisiana 
November 7 23 Felder’s Livestock Sales Company 1,464.04 


Summit, Mississippi. 


4. Respondent, on or about the dates and in the transactions 
set forth in finding of fact 3 herein, purchased livestock for his 
own account at the stockyards and failed to pay, when due, the 
purchase price of such livestock. 


5. Respondent, on or about the dates set forth below, issued 
checks in purported payment of livestock purchased at the stock- 
yards, which checks were returned by the bank upon which they 
were drawn because of insufficient funds. 


Date Check Issued, 1963 Payee Amount 
June 15 Kentwood Stock Yards $ 100.00 
June 15 Kentwood Stock Yards 1,770.73 
September 28 Kentwood Stock Yards 2,916.39 
October 28 Franklinton Stock Yards, Inc. 2,341.85 
November 5 Coltharp’s Livestock Market 1,851.75 
November 7 Felder’s Livestock Sales 1,725.51 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that the respondent has violated sections 303 and 312 
(a) of the Act (7 U.S.C. 203, 213(a)) and sections 201.10, 201.29 
and 201.30 of the regulations (9 CFR 201.10, 201.29, 201.30). 


By reason of the facts set forth in Findings of Fact 4 and 5, 
it is concluded that the respondent has violated section 312(a) 
of the Act (7 U.S.C. 213(a)). 


The complainant has recommended that the order consented to 
by the respondent be issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) engaging in the 
business of a livestock dealer in commerce within the meaning 
of the Act without being registered with the Secretary of Agri- 
culture to so transact business and without filing and maintaining 
a reasonable bond or its equivalent to cover such dealer activities, 
as required by the Act and the regulations; (2) failing to pay, 
when due, the purchase price of livestock purchased in commerce; 
and (3) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9087) 


ROGER E. LARSON v. DONALD HASTINGS. P&S DOCKET No. 2777. 
Decided May 19, 1964. 


Failure to Pay—Reparation Awarded 


Respondent’s failure to pay the agreed purchase price of 20 head of cattle 
constitutes an unjust practice and accordingly complainant is awarded 
reparation in the amount of the purchase price. 


Complainant and respondent pro se. Miss Eva S. Reifenberg, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on August 15, 1961, 
it is alleged that on July 11, 1961, at his farm, complainant 
agreed to sell 20 head of cattle to respondent; that the animals 
were delivered by complainant to respondent on July 12, 1961; 
and that the check received by complainant in purported payment 
for the animals was not honored by the bank upon which it was 
drawn. 
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Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent. A copy 
of the investigative report was also served upon complainant. 


Respondent filed an answer requesting an oral hearing. There- 
after respondent withdrew his request for an oral hearing and 
complainant was given an opportunity to request such a hearing. 
No such request was made by complainant. Accordingly, the 
parties were notified that the proceeding would be handled under 
the shortened procedure provided for in sections 202.17 and 
202.53 of the rules of practice (9 CFR 202.17, 202.53). On July 
26, 1963 complainant filed an opening statement of facts which 
was served upon respondent on January 23, 1964. Respondent 
did not file an answering statement and neither party filed pro- 
posed findings of fact, conclusions and order. 


FINDINGS OF FACT 


1. Complainant, Roger E. Larson, Route 1, Waseca, Minnesota, 
is an individual engaged in farming. 


2. Respondent, Donald Hastings, McIntire, Iowa, is an indi- 
vidual who at all times material herein was engaged in the busi- 
ness of a dealer within the meaning of the Act. 


3. On July 11, 1961 at his farm near Waseca, complainant 
agreed to sell 20 head of cattle to respondent for $4100. The 
animals were delivered by complainant to respondent on July 12, 
1961. Some of the animals were resold by respondent in Iowa. 


4. At the time of delivery, in purported payment for the ani- 
mals, respondent delivered to complainant a check in the amount 
of the purchase price. The check was not honored by the bank 
upon which it was drawn. Complainant has not been paid any 
part of the agreed purchase price. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent’s failure to pay to complainant the agreed pur- 
chase price of the 20 head of cattle constitutes an unjust practice 
in violation of the Act for which reparation may be awarded. 
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Accordingly, complainant should be awarded reparation in the 
amount of the purchase price. Fifer-Jary Livestock Commission 
Company v. Dudley Blaine and the Fort Worth Stockyards Com- 
pany, 22 A.D. 370 (1963). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant the sum of $4,100 with interest thereon at 
the rate of five percent per annum from August 1, 1961, until paid. 


(No. 9088) 


MONROE COUNTY SALE BARN v. SAMUEL L. MARSHALL. P&S 
Docket No. 2766. Decided May 22, 1964. 


Dismissal—Discharge in Bankruptcy 


In a schedule submitted to trustee in bankruptcy for respondent, complainant 
is listed as a creditor for the amount claimed in this reparation pro- 
ceeding, and as an order granting respondent a discharge in bankruptcy 
has been issued, the complaint in this proceeding is dismissed. 


Complainant pro se. Mr. A. Eugene Hancock, of New Albany, Indiana, for 
respondent. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The pro- 
ceeding was instituted by a complaint filed on May 25, 1962, in 
which complainant sought an award of reparation in the amount 
of $962.50, alleged to be the amount owed in connection with the 
sale of 18 head of livestock by complainant to respondent on 
March 23, 1962. It was further alleged that complainant also 
sold to respondent some miscellaneous items for a total of $4.25. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on June 13, 1962. A copy of the investigative report was 
served upon complainant on June 25, 1962. 
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On July 5, 1962, respondent filed an answer in which he ad- 
mitted the allegations in the complaint and alleged that a bank- 
ruptcy proceeding was pending in the United States District 
Court for the Southern District of Indiana and that respondent 
had listed the Monroe County Sale Barn as a creditor. The repar- 
ation proceeding was held in abeyance pending the disposition 
of the bankruptcy proceeding. 


On April 8, 1964, respondent filed a copy of the schedule of 
creditors which was submitted to the trustee in bankruptcy. In 
such schedule, the Monroe County Sale Barn was listed as a 
creditor to the extent of $966.75. Respondent also filed a copy 
of an order granting him a discharge in bankruptcy. The order 
was issued on November 20, 1963 by the United States District 
Court for the Southern District of Indiana. Accordingly, the 
complaint in this proceeding should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 9089) 


P&S Docket No. 3007. Dismissed May 13, 1964, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9090) 


P&S Docket No. 2993. Dismissed May 5, 1964, by Thomas J. 
Flavin, Judicial Officer. 


(No. 9091) 
Troy H. CriBB & SONS, INC. v. GREENBERG FRUIT Co. PACA 
Docket No. 8979. Decided May 4, 1964. 
F.o.b. Contract—Suitable Shipping Condition—Delay in Transit—Liability 


Where buyer concedes that transportation service was abnormal in that 
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shipment was delayed in transit some 30 hours, the warranty of suit- 
able shipping condition is not applicable and buyer is liable for full 
f.o.b. contract price. 

Complainant pro se. Mr. Ben F. Shrier, of Omaha, Nebraska, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 22, 1962. The formal 
complaint was filed on October 1, 1962. Complainant seeks to 
recover, as reparation, $1,407.97, which is alleged to be the un- 
paid balance of the purchase price of a truckload of peaches sold 
to respondent during July 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on January 17, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent on January 18, 1963. Respondent filed 
an answer on March 1, 1963, denying liability to complainant in 
connection with this transaction. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined in accordance with the shortened procedure 
provided in section 47.20 of the rules of practice. Pursuant to 
this procedure complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Troy H. Cribb & Sons, Inc., is a corporation 
whose address is 708-10 Montgomery Building, Spartanburg, 
South Carolina. 


2. Respondent is an individual, Elmer Greenberg, doing busi- 
ness as Greenberg Fruit Co., whose address is 507 South 11th 
Street, Omaha, Nebraska. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about July 12, 1962, in the course of interstate com- 
merce, complainant sold to respondent 1,190 cartons of South 
Carolina peaches, size 64’s and larger, U.S. Extra No. 1 grade, 
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consisting of 1,114 cartons of Sun High variety and 76 cartons 
of Southland variety, at an agreed price of $1.88 per carton, f.o.b. 
Spartanburg, South Carolina, for a total contract price of $2,- 
237.20, for shipment to Omaha, Nebraska. 


4. Pursuant to the foregoing contract, complainant, at 9 p.m. 
on Friday, July 13, began loading peaches onto a mechanically 
refrigerated truck hired by respondent. The loading was done 
in complainant’s air-conditioned packing house in Chesnee, South 
Carolina, where the temperature averaged 65° F. The loading 
was completed the following day, Saturday, July 14, and the 
peaches were billed out to the driver, Howard Alexander, at 
4:30 p.m. on that same date. 


5. The peaches were federally inspected during the loading 
process, beginning at 9 p.m. on July 13, and ending at 4:15 p.m. 
on July 14, 1962. As a result of that inspection, both varieties of 
peaches were certified as grading U.S. Extra No. 1, with no decay 
noted in the 76 cartons of Southland variety, and with less than 
14 of 1% decay in the 1,114 cartons of Sun High variety. The 
peaches in both lots also were certified as being hard to firm, 
mostly hard, with pulp temperature ranging from 46° F. to 63° 
F. Included on the certificate of inspection was the observation: 
“Mechanical refrigeration. Temperature controls in operation.” 


6. The shipment, after billing, was taken from Chesnee, South 
Carolina, to Spartanburg, South Carolina, a distance of some 15 
miles, where the driver spent the night of July 14. The shipment 
left Spartanburg between 10 and 10:30 a.m. the following day, 
July 15, arriving at contract destination, Omaha, Nebraska, at 
or shortly after 5:30 p.m. on Tuesday, July 17. Respondent had 
closed his business for the day, so that notice of the arrival was 
given to respondent by telephone at his home shortly after 5:30 
p.m. by the driver of the truck, Howard Alexander, who was 
advised to report to respondent’s place of business the next morn- 
ing for unloading. 


7. The driver reported as directed and the unloading of the 
shipment by respondent at his place of business was begun the 
following day, July 18, at approximately 10 a.m., with the trans- 
fer of all but 200 cartons of the fruit being made to respondent’s 
cooler by 1 p.m. The 200 cartons not placed in respondent’s cooler 
were taken directly by respondent to Safeway Stores in Omaha. 
Safeway Stores rejected these peaches, which were then returned 
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to respondent at about 2 p.m. that afternoon. Respondent exam- 
ined this lot of peaches, as well as additional cartons in the cooler, 
and also obtained an inspection of the shipment at 4:30 p.m. on 
July 18 by the Kahler Perishable Inspection Service of Omaha. 
The presence of Brown Rot was revealed by this inspection, 
whereupon respondent, on the same afternoon, requested Federal 
inspection of the shipment. 


8. The Federal inspection of the shipment took place in re- 
spondent’s cooler room in Omaha, Nebraska, at 9:20 a.m. on 
July 19, 1962. The results of that inspection, in relevant part, 
are as follows: 

sce eK * 


“Temperature of product: Not taken. 

“Condition: Practically all stock is ripe, full yellow ground 
color. From 2 to 10% average 6% soft and bruised. Decay 
ranges from 14 to 38%, average approximately 25%, most of 
which is Brown Rot, some Rhizopus Rot each in early to ad- 
vanced stages. 

“Remarks: Inspection and certificate restricted to condition 
only at applicant’s request. Applicant states above lot un- 
loaded from a Watkins truck.” 


9. Respondent has paid complainant $829.23 against the total 
contract price of $2,237.20, leaving a balance of $1,407.97 due 
and owing to complainant. 


10. The formal complaint was filed on October 1, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The purchase, receipt and acceptance from complainant of the 
truckload of peaches involved herein is admitted by respondent. 
Respondent denies, however, that he is liable to complainant for 
the full purchase price of the f.o.b. shipment, on the ground that 
the fruit was abnormally deteriorated on arrival at contract des- 
tination, Omaha, Nebraska, in breach of the warranty of suitable 
shipping condition. Complainant contends, however, that the 
warranty has no application in this case, due to the fact that the 
shipment was not handled under normal transportation service 
and conditions in transit. 


“Suitable shipping condition” is defined under the applicable 
regulations as meaning that a commodity, at time of billing, is 
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in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the contract destination agreed 
upon between the parties (7 CFR 46.41(j)). While it appears 
from the evidence that the refrigeration service afforded the 
peaches in transit was normal, respondent concedes that the trans- 
portation service was abnormal, in that the shipment was delayed 
in transit some 30 hours. In view of this admission, which is 
supported by the evidence, we are of the opinion that the war- 
ranty of suitable shipping condition has no application in this 
case, and it is so concluded. Berman, Propper & Company v. Luft 
Produce Company, 9 A.D. 863. In reaching this conclusion, we 
have reviewed the authorities cited by respondent in his brief * 
and we find nothing in those cases that is inconsistent with the 
conclusion reached herein. 

Having accepted the peaches, respondent is liable to complain- 
ant for the full f.o.b. contract price of $2,237.20. Respondent 
has paid complainant $829.23 in connection with this transaction, 
leaving a balance due and owing of $1,407.97. Respondent’s fail- 
ure to pay this sum is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,407.97, with interest thereon 
at the rate of 5 percent per annum from August 1, 1962, until 
paid. 

The facts and circumstances shall be published and copies 
hereof served on the parties. 





1A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (N.D, Cal, 1941), 7 A.D, 
1133 (1948) ; Liquid Carbonic Co. v. Coctin, 161 S. C. 40, 159 S. E. 461 (1931). 


(No. 9092) 


RICHARD A. GLASS COMPANY, INC. v. C. A. MILOSLAVICH, JR. 
PACA Docket No. 9031. Decided May 7, 1964. 


Delivered Sale—Quality of Grapes—Failure to Prove Breach 


Respondent has failed to prove that complainant breached terms of contract 
as to size or quality of grapes or type of container, and respondent is 
ordered to pay complainant the balance of the purchase price. 
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Complainant and respondent pro se. Mr. William L. Anderson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 26, 1962. The formal 
complaint was filed December 10, 1962. Complainant seeks a rep- 
aration award of $3,070, which is alleged to be the balance of 
the purchase price of 1,000 lugs of grapes sold to respondent by 
complainant during June 1962. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on or about February 19, 1963. A copy of the report 
of investigation was served upon complainant on February 19, 
1963. 


Respondent filed an answer to the formal complaint on March 
11, 1963, admitting, inferentially, that he had purchased 1,000 
lugs of grapes from complainant, but denying liability in excess 
of $204.04 primarily on the ground that the grapes were not of 
the quality for which he had contracted. 


An oral hearing was held at complainant’s request in Stockton, 
California, on September 16 and 17, 1963. Don J. Roberts, Sales 
Manager of complainant, testified for complainant and respond- 
ent testified on his own behalf. 


FINDINGS OF FACT 


1. Complainant is a corporation, Richard A. Glass Company, 
Inc., whose address is Post Office Box 625, Indio, California. 


2. Respondent is an individual, Charles Antone Miloslavich, 
Jr., doing business as C. A. Miloslavich, Jr., whose address is 
Post Office Box 1706, Stockton, California. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. On June 16, 1962, in the course of foreign commerce, com- 
plainant sold to respondent 1,000 TKV lugs of Black Beauty 
Seedless grapes, U.S. No. 1, Double Vee brand, at a price of $4.25 


ng 


i 


a] 
)- 
yf 


RICHARD A. GLASS CO. v. MILOSLAVICH 547 
Cite as 23 A.D. 545 


per lug, plus $70 for precooling, delivered at Berth 146, Wilming- 
ton, California, before 9 a.m., June 19, 1962, for shipment to 
Venezuela. The sale was negotiated by The Hartman Brokerage 
Company, Dinuba, California, which issued a Broker’s Standard 
Memorandum of Sale relating to this transaction on June 25, 1962. 


4. On June 18, 1962, 1,000 lugs of grapes were inspected by a 
joint Federal-State inspector at complainant’s warehouse in Indio, 
California, and were certified as U.S. No. 1 Table, with no decay, 
and defects averaging within tolerance. On the same date, the 
grapes were trucked to Wilmington, California, where they were 
loaded aboard the SS Mormacsurf and transported to the port of 
La Guaira, Venezuela. The grapes were then taken by truck to 
Caracas, Venezuela, where they arrived on July 4, 1962. 


5. On July 6 and 7, 1962, the grapes were inspected in a refrig- 
erated warehouse in Caracas by Vensarca, C. A., a licensed claim 
adjustment firm. At that time the grapes were found to be: 


“. . . medium ripe to ripe, firm to slightly soft, packing 
bruising up to 2%, shriveling of berries on the stem ends 
and atrophied as well as necrosed berries up to 2%. Sizes 
of the berries 14” x 54” to 54” x 34”, fairly good adherence 
to green stems, no decay, in general good condition, ex- 
cepting the rather acid flavour... .” 


The report also stated that the packing was found inadequate to 
resist normal handling during the marine transportation and the 
subsequent well known rather rough handling during discharge 
and movement by truck. It was stated that a total of 187 lugs 
arrived with the tops missing or loose. 


6. On July 7, 1962, Vensarca, C. A. tested these grapes for 
acidity and sugar content with the following results: 


1) PH Test: (with Universal Indicator Paper) 
(PH values run from 0 to 14)—the 7 indicates neutrality, 
—numbers less than 7 increasing acidity,—numbers 
greater than 7 increasing alkalinity.) Samples were taken 
at random from various bunches and various lugs with 
the following 


Values verified: PH 4, 3 and 2. 


Note: This indicates a considerably increased acidity of 
the fruit. 
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2) Carbohydrate Test: (by a saccharimeter, to establish the 
amount of sugar in a solution. Values running from 0 
to 45%) samples taken at random from various bunches 
and lugs with the following 

Percentage of sugar established; varying from 12% 
to 16% 


Note: Taking into account that the average sugar per- 
centage of American grapes normally varies from a low 
10% to a high 25%, it appears that the contents of sugar 
of the tested grapes is rather low. 


7. On or about July 17, 1962, complainant received notice 
through the broker that respondent was complaining that the 
lugs arrived in Venezuela in a damaged condition due to the in- 
adequacy of the container. Subsequently complainant received 
a letter from respondent dated September 6, 1962, complaining 
of the low sugar content of the grapes and their small size. In 
a letter dated September 22, 1962, respondent informed com- 
plainant that there would have been no loss if the berries had 
had a desirable taste. 


8. The consignee of the grapes in Caracas sold 550 lugs of the 
grapes. The remaining 450 lugs were dumped on or about July 
25, 1962. 


9. The total purchase price of the grapes is $4,320. Respondent 
has paid to complainant the sum of $1,250 on the purchase price 
of said grapes, leaving an unpaid balance of $3,070. 


10. The formal complaint was filed December 10, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that the sale involved herein was on a 
delivered basis, the point of delivery being Berth 146, Wilming- 
ton, California. That being true, respondent is deemed to have 
accepted the grapes when they were loaded aboard the SS Mor- 
macsurf in accordance with his instructions. Charles P. Tatt 
Fruit Co. v. Mac’s Produce, 9 A.D. 802. Having accepted the 
grapes, he became obligated to pay complainant the purchase 
price of $4,320, less any damages which he may have sustained 
by reason of complainant’s failure to comply with the terms and 
conditions of sale whether express or implied. Whelchel Produce 
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Co. v. Rosenberg, 15 A.D. 452. Respondent has, of course, the 
burden of proving by a preponderance of the evidence any such 
breach and the resulting damages. C & S Produce Co. v. L. N. 
Coxe, 8 A.D. 619. 


Respondent contends that the grapes were not in accordance 
with the contract in that they were too small in size and were not 
sweet enough. He also contends that the type of lug in which the 
grapes were shipped was not adequate for the purpose. 


The circumstances surrounding this sale, as testified to by re- 
spondent, are as follows: On June 10, 1962, he placed an order 
with The Hartman Brokerage Company, for 1,000 lugs of Black 
Beauty Seedless grapes. Although he had never seen this variety 
of grape, he had seen it mentioned in Federal Market News Re- 
ports. This order was placed after several telephone conversa- 
tions with Mr. C. C. Hartman of that company and one telephone 
conversation with a customer in Caracas, Venezuela. In his con- 
versation with Hartman, he was advised that the berry size and 
carrying qualities of these grapes were very good and that they 
were suitable for export to Venezuela. The TKV lugs in which 
they were to be packed were also discussed, and he was advised 
that this type of container had been in use for several years and 
had proved satisfactory in connection with shipments made to 
various points in the United States and Canada. In his conversa- 
tion with his customer in Caracas, which was carried on in Span- 
ish, he described these grapes as “black grapes” and from this 
his customer assumed that he was referring to Black Ribier 
grapes, a variety with which the customer was familiar. This 
erroneous assumption came to respondent’s attention on June 18, 
1962, when he received a confirmatory wire from the customer. 
He then telephoned his customer and was instructed to send only 
100 lugs, unless the grapes were comparable to the Black Ribier 
variety. Thereafter, on the same day, he informed complainant’s 
sales manager, Don J. Roberts, by telephone of his customer’s 
instructions. Roberts informed him that the grapes had been 
shipped from the warehouse three hours before and that they 
compared favorably in taste with the Black Ribier variety. On 
the basis of this statement respondent decided to go ahead with 
the transaction. 


Roberts was in substantial agreement with respondent’s version 
of their conversation on June 18, 1962. Roberts testified that in 
his opinion the Black Beauty variety is comparable in taste to 
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the Black Ribier variety but in no way resembles the latter variety 
which is a seeded grape that is larger in size and harvested later 
in the year. He also testified that the taste of the Black Beauty 
was apparently acceptable to a great many people since com- 
plainant had shipped substantial quantities of this variety and 
had encountered no trouble whatever. He testified that the grapes 
in question had been harvested midway in the early grape season 
and that, in his opinion, this eliminated the possibility that they 
were immature. To back up this opinion, he referred to the cer- 
tificate issued by the Federal-State Inspection Service which 
stated these grapes graded U.S. No. 1 Table. He testified further 
that the information which respondent had received from Hart- 
man with respect to the use of TKV lugs was accurate and that 
the complainant had never before experienced any difficulty with 
them. He attributed any loss in this regard to pilferage and 
unnecessarily rough handling after being loaded aboard ship. 


The inspection report prepared by Vensarca, C.A. indicates 
that any loss related to the use of the TKV lug was due to pilfer- 
age and rough handling between the time of arrival at the port in 
Venezuela and delivery at Caracas. While the rough handling 
was described in the report as “well known,” there is no evidence 
that complainant had any knowledge thereof or that he even knew 
the grapes were intended for delivery at Caracas. As to the size 
of the grapes, there is no indication that respondent was misled 
on this point. Apparently, he assumed that the grapes purchased 
were about the same size as the Black Ribier variety with which 
he was familiar. Furthermore, respondent has submitted no evi- 
dence as to the loss, if any, attributable to either the size of the 
grape or the type of container. In fact, in respondent’s letter to 
complainant dated September 22, 1962, he stated that there would 
have been no loss if the taste of the grapes had been suitable. 


The contract of June 16, 1962, specified U.S. No. 1 grapes and 
the Federal-State inspection certificate issued at shipping point 
states that they were of that grade. There was no agreement at 
that time between the parties with respect to the percentage of 
sugar in the grapes. Under the U.S. Standards for grades of 
Table grapes (7 CFR 51.880), U.S. No. 1 grapes must be mature. 
In section 51.907 the word “mature” is defined to mean that the 
juice from 10% by weight of whole bunches of grapes in the con- 
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tainer, which appears to be least mature, shall test not less than 
17% soluble solids as determined by Balling or Brix scale hydro- 
meter. Not less than 16% is allowed for Black Ribier and certain 
other named or similar varieties. While Black Beauty is not 
specifically mentioned, Roberts testified it falls within the 16% 
grouping. Since the major soluble solid is sugar, the result of 
the test is an approximation of the percentage of sugar. 


Apparently, it is respondent’s position that the Federal-State 
inspection certificate is wrong or that Don Roberts’ statement 
on June 18 comparing the taste of Black Beauty with Black 
Ribier grapes constituted an additional warranty which was 
breached. In this connection, respondent refers to several letters 
from receivers of the grapes in Venezuela to the effect that the 
grapes had a somewhat sour flavor and customers refused to 
buy them. Respondent also relies upon the report of Vensarca, 
C.A. concerning the amount of acidity and sugar. 


The testing methods used by Vensarca, C.A. involve a chemical 
analysis of the juice, whereas those of the U.S. Standards are 
mechanical. In view of the difference in testing procedures, the 
findings of Vensarca, C.A. are not a sufficient basis upon which 
to conclude that the grapes were not U.S. No. 1. 


As to Roberts’ statement that the grapes in question had a 
taste comparable to the Black Ribier, this was the expression of 
an opinion rather than a warranty or statement of fact. Taste 
or flavor is obviously a personal matter. It appears from the 
letters of the receivers of the grapes, as well as the report of 
Vensarca, C.A., that the buyers in Caracas prefer a sweet grape, 
that the Black Beauty was a variety unknown in that market 
and that a quantity of better known varieties arrived at about 
the same time as those in question. There is no evidence showing 
that either respondent or complainant knew of the taste prefer- 
ences of buyers of grapes in Caracas. 


Respondent had the burden of proving by a preponderance of 
the evidence that complainant breached the terms of the contract. 
It is our opinion that respondent has failed to sustain this burden. 
Accordingly, it is concluded that the failure of respondent to pay 
the balance of the purchase price is a violation of section 2 of 
the act and that reparation should be awarded to complainant 
in the sum of $3,070, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,070 with interest thereon 
at the rate of 5 percent per annum from August 1, 1962, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 9093) 


STOCKTON TOMATO Co. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9335. Decided May 8, 1964. 


Reparation Order—Payment of Disputed Amount 


Although respondent alleged in its answer that it had asked for an adjust- 
ment in the purchase prices of tomatoes based on a market decline, it 
did not allege that complainant agreed to a reduction, and an order 
is appropriate without further procedure. Reparation is awarded for 
the balance due on the claimed amount. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the sum of $3,324.90 in connection with 
transactions in interstate commerce involving two carloads of 
tomatoes. A copy of the formal complaint was served on respond- 
ent, which filed an answer admitting the allegations contained in 
the complaint and admitting that $2,858.50 was due complainant 
as an undisputed amount in connection with these transactions. 
Pursuant to these admissions, an order was issued February 14, 
1964, against respondent, awarding complainant $2,858.50 and 
leaving the disputed balance of $466.40 for subsequent determin- 
ation. 


Respondent alleges in its answer, with respect to the balance 
of $466.40, that it had asked complainant for an adjustment in 
this amount on the purchase prices of the subject tomatoes, based 
on a market decline taking place after the agreements had been 
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made between the parties herein. Respondent in its answer also 
asked for an oral hearing. 


Respondent does not allege in its answer that complainant 
granted, or agreed to, a reduction in the contract prices of these 
shipments. Accordingly, respondent has presented no defense 
and has raised no issues in this proceeding. The issuance of an 
order without further procedure is therefore appropriate, pur- 
suant to section 47.8(d) of the rules of practice. 


Complainant is a partnership composed of Frank Leon Ray, 
John Douglas Covert, Vincent Adolph Trankina, Hitoshi Edward 
Nagata, and George Masao Hatanaka, doing business as Stock- 
ton Tomato Co., whose address is P.O. Box 1275, Stockton, Cali- 
fornia. Respondent, Boler Fruit & Vegetable Company, is a cor- 
poration whose address is P.O. Drawer 1, Pharr, Texas. At the 
times of the transactions involved herein, respondent was licensed 
under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. Complainant alleges, and we 
find, that the amount due from respondent is $3,324.90. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act (7 U.S.C. 499b), for which reparation should 
be awarded to complainant. Of the total due, $2,858.50 was 
awarded to complainant as an undisputed amount in our order 
of February 14, 1964. The difference between this total, $3,324.90, 
and the undisputed amount awarded in our order of February 
14, $2,858.50, is $466.40, and should be awarded to complainant 
as reparation in this order, with interest. Accordingly, within 
30 days from the date of this order, respondent shall pay to com- 
plainant, as reparation, $466.40, with interest thereon at the rate 
of 5 percent per annum from October 1, 1963, until paid. 


(No. 9094) 


JOSEPH DESCHENE v. POTATO SERVICE. PACA Docket No. 9420. 
Decided May 14, 1964. 


Jurisdiction—Interstate Commerce—Reparation—Default 


Respondent is ordered to pay to complainant the amount due only on those 
transactions that are within the jurisdiction of the Secretary. Repara- 
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tion may not be awarded on transactions that are not in interstate 
commerce. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $2,250 in connection with 
transactions involving potatoes in interstate commerce. A copy 
of the formal complaint was served on respondent and respondent 
has not filed an answer thereto. The issuance of an order without 
further procedure is therefore appropriate, pursuant to section 
47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant is an individual, Joseph Deschene, whose address 
is Argyle, Minnesota. Respondent is an individual, Jerome 
Clarence Cariveau, doing business as Potato Service, whose ad- 
dress is P. O. Box 1004, Grand Forks, North Dakota. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order, with the exception of the three 
carloads of potatoes sold to respondent on October 7, 1963. We 
find that these shipments did not move in interstate commerce 
under the terms of the agreement made between complainant and 
respondent on October 7, nor was such interstate movement con- 
templated by the parties at that time with respect to these loads. 
Accordingly, we have no jurisdiction as to these shipments, and 
the total of the f.o.b. contract prices, $1,650, should be deducted 
from the amount asked as reparation in the complaint, $2,250, 
leaving a balance of $600 as the correct amount due complainant 
from respondent. 


The failure of respondent to pay complainant the sum of $600 
is in violation of section 2 of the act (7 U.S.C. 499b). According- 
ly, within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $600, with interest thereon at 
the rate of 5 percent per annum from November 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 
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(No. 9095) 


In re GOFFIN PRODUCE INC. PACA Docket No. 9374. Decided 
May 14, 1964. 


Surety Bond—Prohibition of Employment—Suspension of License—Default 


Pursuant to section 8(b) of the act, respondent’s license is suspended for 
a period of 30 days, and is further suspended thereafter during such 
time or times when respondent employs, without the approval of the 
Secretary when such approval is required, an individual who was re- 
sponsibly connected with a corporation against whom there is an unpaid 
reparation award. 


Mr. James E. Horton for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed March 5, 1964, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. Respondent is 
licensed under the act as a commission merchant, dealer and 
broker to engage in the business of handling fresh and frozen 
fruits and vegetables in interstate and foreign commerce and is 
charged with continuing to employ, after notice, one William 
Horowitz without obtaining approval of the Secretary for such 
employment and without posting the required surety bond in vio- 
lation of section 8(b) of the act (7 U.S.C. 499h(b)). A copy of 
the complaint and a copy of the rules of practice were served 
upon respondent March 9, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
Will Rogers, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On April 14, 1964, the 
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hearing examiner filed a report recommending that respondent 
be found to have violated the act as charged and that its license 
under the act be suspended for a period of 30 days and thereafter 
until respondent is no longer in violation of the act. Complainant 
filed exceptions to the sanction proposed by the hearing examiner. 
Respondent did not file exceptions to the hearing examiner’s re- 
port but filed a letter stating that William Horowitz was no longer 
in its employ. 


FINDINGS OF FACT 


1. Respondent, Goffin Produce Inc., is a New York corporation 
whose address is 192 Ellery Street, Brooklyn, New York. 


2. Pursuant to the licensing provisions of the act, license No. 
201121 was issued to respondent June 21, 1963, which license is 
presently in effect. 


3. A default reparation award was issued October 15, 1963, 
against Ellery Fruit Exchange, Inc., in Produce Credit Associa- 
tion, Inc. v. Ellery Fruit Exchange, Inc., 22 A.D. 1189. This rep- 
aration award remains unpaid. At the time of the transactions 
upon which such award was based, William Horowitz was presi- 
dent, treasurer, and owner of 100 percent of the stock of Ellery 
Fruit Exchange, Inc., 192 Ellery Street, Brooklyn, New York, 
the same address as respondent’s. 


4. Respondent was notified January 3 and February 10, 1964, 
that because of the prior connection of William Horowitz with 
Ellery Fruit Exchange, Inc., and the unpaid reparation award 
against this firm, as set forth in Finding of Fact 3 above, ap- 
proval of the Secretary was necessary for the continued employ- 
ment of William Horowitz in its business under the act, and that 
a surety bond in the amount of $10,000 would be required before 
such approval would be given. 


5. Respondent has failed and refused to post the required bond 
and obtain approval of employment of William Horowitz but has 
continued to employ William Horowitz in respondent’s business 
under the act. 


CONCLUSIONS 


Section 8(b) of the act (7 U.S.C. 499h(b)) provides, in part, 
as follows: 
“(b) Except with the approval of the Secretary, no licen- 
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see shall employ any person, or any person who is or has 
been responsibly connected with any person— 


(3) against whom there is an unpaid reparation award 
issued within two years... 


The Secretary may approve such employment at any time 
following nonpayment of a reparation award... if the licen- 
see furnishes and maintains a surety bond in form and 
amount satisfactory to the Secretary as assurance that such 
licensee’s business will be conducted in accordance with this 
Act and that the licensee will pay all reparation awards 
... Which may be issued against it in connection with trans- 
actions occurring within four years following the approval 
. .. The Secretary may, after thirty days’ notice and an op- 
portunity for a hearing, suspend or revoke the license of any 
licensee who, after the date given in such notice, continues 
to employ any person in violation of this section;” 


The term “responsibly connected” is defined to mean “affiliated 
or connected with a commission merchant, dealer, or broker as 
... (B) officer, director, or holder of more than 10 per centum 
of the outstanding stock of a corporation or association;” (See 
7 U.S.C. 499a(9).) 


The facts set forth in Findings of Fact 3, 4 and 5 clearly 
establish a willful violation of section 8(b) of the act by respond- 
ent corporation. Cf. In re Morris Kaplan, t/a J. Kaplan & Sons, 
22 A.D. 1170 (1963). The order to be issued herein should con- 
tain a suspension of respondent’s license under the act for its 
refusal to comply with the requirements of section 8(b) thereof 
and should also insure against any further violation of such sec- 
tion by respondent. However, the initial 60-day suspension of 
respondent’s license suggested by complainant is not warranted 
and we adopt the 30-day period of initial suspension recommended 
by the hearing examiner. Respondent’s statement filed herein 
after the issuance of the hearing examiner’s report that William 
Horowitz is no longer employed by it is not a matter of evidence 
in this proceeding. Nor does such alleged fact, even if established, 
alter our conclusions herein. 


ORDER 


Any license held by respondent under the act is hereby sus- 
pended for a period of 30 days, and is further suspended there- 
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after during such time or times when respondent employs William 
Horowitz without the approval of the Secretary when such ap- 
proval is required by section 8(b) of the act. 


This order shall become effective on the 15th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9096) 


JOLLY JACK FARMS, INC. v. CRANE DISTRIBUTING COMPANY. PACA 
Docket No. 8599. Decided May 14, 1964. 


Brokerage and Commission—Abandonment to Carrier—Accounting— 
Dismissal 


Complainant has failed to prove that marketing contract did not provide 
for brokerage and commission to others than respondent nor that com- 
plainant is entitled to damages for abandonment of some melons to car- 
rier nor that there was a failure to account for the melons disposed of. 
Where there were errors in individual accountings resulting in addi- 
tional amount due complainant, but the final computation results in 
net proceeds less than the total advances made to complainant by re- 
spondent, the complaint is dismissed. 


Moss, Lyon & Dunn, of Los Angeles, California, for complainant. Mr. G. V. 
Weikert, of Los Angeles, California, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed September 22, 1960, and the 
amended formal complaint was filed August 7, 1961. Complain- 
ant alleges that it entered into an agreement with respondent 
whereby respondent was to market approximately 310 lots of 
cantaloups, crenshaw melons and watermelons produced by com- 
plainant in Mexico; that respondent failed to use his best efforts 
to sell all of the melons; and that respondent failed to truly and 
correctly account to complainant with respect to the melons. 
Complainant asks for reparation of approximately $97,678.05. 
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A copy of the Department’s report of investigation was served 
upon complainant on October 10, 1961, and on the same date, a 
copy of the Department’s report of investigation and a copy of 
the amended complaint were served upon respondent. 


An answer was filed on October 30, 1961, in which respondent 
denies that he has failed to properly account, except that com- 
plainant’s actions have made it impossible for him to account in 
strict accordance with the time requirements of the agreement. 
He further alleges that he is presently unable to complete his 
accounting because of contingent liabilities and credits outstand- 
ing and unresolved. Allegations with respect to specific trans- 
actions in the complaint are denied by respondent. Respondent 
requested an oral hearing. 


An oral hearing was held at Los Angeles, California, on De- 
cember 10, 11, and 12, 1962. Four witnesses appeared for com- 
plainant and two for respondent. Twenty exhibits were received 
in evidence. Both parties were represented by counsel and briefs 
were filed by each. 


FINDINGS OF FACT 


1. Complainant, Jolly Jack Farms, Inc., is a corporation whose 
present address is 74 Ontare Road, Arcadia, California. 


2. Respondent is an individual, Raymond Marion Crane, doing 
business as Crane Distributing Company, whose address is 254 
Wholesale Terminal Building, 746 South Central Avenue, Los 
Angeles, California. At the time of the transactions involved in 
this proceeding, respondent was licensed under the act. 


3. On or about February 3, 1960, in the course of foreign com- 
merce, complainant and respondent entered into a written agree- 
ment whereby complainant appointed respondent as its exclusive 
agent for the marketing and distribution of all lots of melons 
shipped by complainant from Mexico to Nogales, Arizona, or 
other points of entry in the United States, commencing about 
February 1 and ending May 31, 1960. It was further agreed that 
respondent was to advance to complainant $15,000 at the time of 
signing of the contract, $2,000 per week for the next 11 weeks, 
and $3,000 the twelfth week; that respondent was to receive a 
commission of $100 per carload or equivalent on all sales made 
by respondent; that respondent was to finance all expenses inci- 
dent to the handling of the melons shipped by complainant such 
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as freight and duties; that respondent was to market the melons 
at such times, in such places, and upon such terms and conditions 
as would in the sole judgment of respondent yield the maximum 
return; and that respondent was to pay over the net proceeds of 
each load to complainant within 30 days from the date of ship- 
ment. Respondent was also authorized to file and collect carrier 
claims. 


4. Pursuant to the foregoing agreement, complainant shipped 
between April 10 and June 20, 1960, 310 railroad cars and trucks 
of melons from Mexico to Nogales, Arizona. These loads con- 
sisted of 46,068 crates of cantaloups, 50,388 crates of crenshaw 
melons and 2,654,923 pounds of watermelons. Some of the melons 
were unloaded and placed in cold storage space leased by com- 
plainant at Nogales, and were later loaded out on trucks for 
various destinations. The other melons moved direct to the des- 
tinations by rail or truck. Complainant’s agents were in charge 
of the unloading and reloading of the melons. 


5. The disposition of the melons at Nogales was handled by 
Roy P. Warner, respondent’s agent, together with Edward Tribo- 
let, complainant’s vice-president and secretary, and Joseph J. 
Graffio, a stockholder in complainant. Graffio had been requested 
by Warner to assist in disposing of the watermelons. Warner, 
Graffio, and Tribolet conferred daily with respect to the disposi- 
tion of the melons. A total of 306 cars or trucks of melons were 
disposed of, including 97 loads of watermelons sold principally 
by Graffio. As to the cantaloups and crenshaw melons, 78 loads 
were sold f.o.b. Nogales, mostly by Tribolet, 100 loads were con- 
signed to Yeckes-Eichenbaum, Inc., New York, New York, and 
31 loads were consigned to other commission merchants. 


6. During the period from February 3, 1960, to June 20, 1960, 
respondent advanced to complainant a total of $196,656 and paid 
duties in excess of $250,000. 


7. Respondent rendered individual account sales to complain- 
ant on the 306 loads disposed of, covering 43,682 crates of canta- 
loups, 49,390 crates of crenshaw melons and 2,510,908 pounds 
of watermelons. The gross proceeds shown totaled $588,636.48 
and the net proceeds totaled $146,762.14. 


8. Commissions in the amount of $33,877.45 were deducted by 
respondent for his services from the proceeds resulting from 
the sale of the melons. In addition, commissions of $27,577.90 
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and brokerages of $1,625.37 were deducted by other commission 
merchants and brokers, including $21,650.87 paid to Yeckes- 
Eichenbaum, Inc. 


9. On June 1, 1960, Edward Tribolet advised Chris C. Laffoon, 
president of complainant, to stop shipping crenshaw melons 
under the brand “Batter Up” and unless advised to the contrary, 
to stop shipping crenshaw melons under the label “Old 97” on 
Friday, June 3, 1960. Notwithstanding this advice, complainant 
continued until June 20 to ship cars of crenshaw melons to 
Nogales. 


10. On June 3, 1960, respondent sent to complainant the fol- 
lowing telegram: 


“BEFORE ANY FURTHER ADVANCES MADE TO 
JOLLY JACK OR JOFFROY FOR JOLLY JACK AC- 
COUNT PLEASE SECURE AGREEMENT BY SIGNA- 
TURE TO THIS TELEGRAM BY JOLLY JACK AT- 
TESTED BY ED TRIBOLLET AND CHRIS LAFFOON 
THAT WHILE I FEEL OUR CONTRACT WITH JOLLY 
JACK PROVIDES FOR OUR EARNINGS OF $100.00 PER 
CAR IN VIEW OF WHAT HAS BEEN SAID WE WISH IT 
CLEARLY UNDERSTOOD AND AGREED WITH THEM 
ACCORDINGLY AND THAT OUR CHARGES ARE $100.00 
PER CAR OR CAR LOT EQUIVALENT AND NET TO US 
EXCLUSIVE OF ANY OTHER CHARGES COMMISSIONS 
OR OTHERWISE PAID OUT FOR THEIR ACCOUNT FOR 
THE SELLING HANDLING OR ATTEMPT SELLING OR 
ANY COMMODITIES COVERED BY OUR ORIGINAL 
AGREEMENT OR MARKETING CONTRACT WITH 
THEM.” 


On June 4 this telegram was marked “Accepted” and signed on 
behalf of Jolly Jack Farms, Inc., by Chris C. Laffoon and Ed 
Tribolet. 


11. The last 19 cars of crenshaw melons, 11,704 crates, ship- 
ped by respondent to Yeckes-Eichenbaum, Inc., were abandoned 
at destination on or about July 21. 


12. As to the individual accountings, on lot 113, a duplicate 
charge of $394.06 was made by respondent for freight charges. 
On lot 127, the accounting of Sam Bushalla, to whom this lot was 
consigned, showed a net to complainant of $2,165.36, whereas 
the account sale of respondent showed a net of only $621.11 due 
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complainant. On lot 154, which was also consigned to Sam Bush- 
alla, the accounting of Bushalla showed a net return of $2,112.33, 
whereas the account sale of respondent showed a net sum of only 
$1,375.06 due complainant. On lot 203, a deduction was made by 
respondent of $897.63 for freight charges, whereas this sale was 
made f.o.b. Nogales. The above errors total $3,573.21. 


13. Respondent filed 56 claims with the railroads or truck lines 
that transported complainant’s melons from Nogales, Arizona, 
to various destinations in the United States. Respondent has 
been paid $3,499.25 on 47 of these claims. 


14. Respondent paid to his custom house broker, William F. 
Joffroy, Nogales, Arizona, the sum of $10 for each of 209 claims 
filed for refund of duties previously paid. Respondent also paid 
the sum of $2.50 each for preparing and filing 58 Owners Declar- 
ations requesting refund of duties paid. The total of these ex- 
penses is $2,235. The filing of these claims resulted in a refund of 
$34,219.99 to respondent. This amount, less the cost of filing, is 
$31,984.99. 


15. On September 7, 1962, respondent sent to complainant a 
final accounting crediting complainant for the amounts realized 
on the carrier claims and the duty refunds. Also listed were a 
number of charges totaling $59,061.19 not recorded on the indi- 
vidual account sales submitted to complainant. Of such charges, 
15 items totaling $3,453.18 are not contested by complainant, in- 
cluding the amount of $2,235 paid by respondent to the custom 
house broker in connection with the duty refunds. 


16. The accounting dated September 7, 1962, included expenses 
in connection with litigation now pending in the courts in Arizona. 
These amounts are as follows: $1,771.05, $525.05, $2,466.82, $1,- 
255.38 and $12,960.43. It was stipulated between the parties that 
these amounts should not be included in the accounting to com- 
plainant since they involved the Arizona litigation which will be 
determined by the court. 


17. The formal complaint was filed September 22, 1960, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


The parties are in agreement that respondent advanced a total 
of $196,656 to complainant and that the 306 individual account- 
ings rendered by respondent showed total net proceeds of $146,- 
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762.14. These same figures appear on respondent’s final account- 
ing dated September 7, 1962. This latter accounting sets forth 
additional charges and expenses claimed by respondent totaling 
$59,061.19, and also shows $37,719.24 due complainant for duties 
refunded and claims paid by carriers on some of the loads. 


Complainant contends in its brief that the correct total net 
proceeds should be $269,516.68 for reasons which will be dis- 
cussed in detail hereinafter. Complainant claims damages for 
the difference between this amount and the total advances of 
$196,656, or $72,860.68. 


Complainant’s first contention relates to the brokerages and 
commissions totaling $29,203.27 deducted by various brokers and 
commission merchants other than respondent in connection with 
the disposition of melons. It is urged by complainant that such 
deductions are improper because not authorized by the contract. 
Respondent contends otherwise. 


The written contract dated February 3, 1960, which is signed 
by Crane, Laffoon and Tribolet, provides in paragraph numbered 
5 as follows: 


“The Distributor agrees to market the commodity covered by 
this agreement for the account and risk of the Grower- 
Packer-Shipper at such times and in such places and upon 
such terms and conditions as will in the Distributor’s sole 
judgment yield the maximum returns therefore, subject to 
the proviso, that for any melons rolling unsold, the parties 
will reach a mutual agreement as to their disposition, and to 
pay the Grower-Packer-Shipper the total amount received 
from the sale thereof, and after deducting therefrom an 
amount equal to the total sums advanced to the Grower- 
Packer-Shipper, such as freight, refrigeration, car service, 
loading, unloading, demurrage, insurance, brokerage, bank 
charges and interest of 7% on any balances advanced, under 
the $40,000.00 maximum advance set forth above.” 


As contended by respondent, this paragraph, especially the 
reference to brokerage, would seem to infer the employment of 
others by respondent in the disposition of the melons. In any 
event, it is clear from the testimony of the witnesses that the 
disposition of most, if not all, of the loads was discussed between 
the agents of complainant and respondent. While Tribolet testi- 
fied that he complained to Warner about the number of melons 
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being consigned, he also admitted that he told Warner he wanted ) 


some loads consigned to Yeckes-Eichenbaum, Inc., which firm ‘ 
had done a good job of selling for complainant the previous year. ¢ 
At no time does it appear that Tribolet objected to consignments \ 
as such. Since respondent was to receive only $100 per car for his : 
services, it seems clear that the parties did not intend respondent k 
to absorb or be responsible for charges deducted by other persons } . 
in a much larger amount. It is concluded that complainant has b 
failed to sustain the burden of proving that the deductions for " 
brokerage and commissions paid to others were improper. ; 
Complainant next contends that respondent failed to use his se 
best efforts to sell the 19 loads of crenshaw melons abandoned ,_ g 
to the carrier and that complainant sustained damages thereby 
in the amount of $35,112, being the reasonable market value of 
such melons. As previously stated, the manner of disposition of by 
most, if not all, of the melons was discussed by the agents of N 
complainant and respondent. Furthermore, there is no question - 
that due to cool weather the crenshaw melons were not ready for , it 
shipment as soon as anticipated and that the crop was larger a 
than had been estimated. Other competing melons from Cali- ' tk 
fornia and Texas came on the market about the end of May. For | : 


these reasons, Crane ordered shipments of crenshaw melons stop- 
ped and on June 1 Tribolet so notified Laffoon who was in charge 
in the growing area. Most of the 19 carloads in question appear to 
have been shipped after that date. Yeckes-Eichenbaum, Inc., , 


abandoned them to the carrier because they could not be sold for ) to 
more than freight charges. On the basis of the evidence, we find 
no negligence on respondent’s part in disposing of the 19 loads. | m 

The third contention of complainant is that respondent failed F 
to account for 2,386 crates of cantaloups and 998 crates of cren- co 
shaw melons having a reasonable market value of $18,700. This ?} 
claimed shortage is the difference between the number of crates ; $B 
listed on the crossing statements of the custom house broker as a 
being received at Nogales, Arizona, and those accounted for by ab 
respondent. It is not stated whether the count on the crossing os 
statements is based on an actual inspection by the U.S. Customs “ 
or someone else at Nogales, or on the manifests issued at shipping ? fo 
point. 

In support of its position, complainant relies in part at least 
upon two account sales placed in evidence, neither of which ni 


reflects any sales. The first concerns a carload of cantaloups 
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shipped from Mexico on May 23 and the other a truckload of 
cantaloups shipped May 30. Both state “Unloaded at R.G.R. 
Warehouse.” Each shows only the amount of duties and crossing 
charges paid by respondent. Mildred Hewitt, respondent’s book- 
keeper, testified that she received a crossing statement from the 
custom house broker on each of these loads showing the charges 
but no invoice or other evidence as to final disposition of the 
melons. She further testified that, upon inquiry, Tribolet and 
Warner could only tell her that the melons had been unloaded 
into the warehouse at Nogales, and that she then prepared and 
sent the account sales because of the charges paid for which re- 
spondent was entitled to credit. 


Tribolet testified that Warner was advised of all melons sold 
by him (Tribolet) and Crane testified that all loads shipped from 
Nogales pursuant to contracts of sale or consignment were ac- 
counted for. According to the testimony of complainant’s witness, 
its agents supervised the unloading and reloading of the melons, 
and also supervised the storage. There was some testimony that 
the theft of melons was a major problem at Nogales and that pad- 
locks were placed on the doors of railroad cars. It is also noted 
that on one account sales received from Yeckes-Eichenbaum, Inc., 
in connection with a truckload of crenshaw melons there was a 
claimed shortage of 11 crates. It is concluded that complainant 
has failed to sustain the burden of proving that respondent failed 
to account for any melons disposed of. 


As contended by complainant in its brief, several errors were 
made in the individual accountings. These errors are set forth in 
Finding of Fact No. 12 and result in an additional amount due 
complainant of $3,573.21. 


Complainant also contends that the additional expenses of 
$59,061.19 shown on the September 7 accounting, with the ex- 
ception of 15 items totaling $3,453.18, are not properly charge- 
able to complainant and that respondent is not entitled to a com- 
mission of $100 per car on the 19 carloads of melons abandoned 
to the carrier. It is unnecessary to consider these contested items 
for the reason stated below. 


The individual accounting on the 306 lots show net proceeds of 
$146,762.14. Subtracting the uncontested additional expenses 
paid by respondent of $3,453.18, leaves $143,308.96. To this 
amount we will add the additional sums found due complainant of 
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$37,719.24 and $3,573.21 and also the contested commissions of 
$1,900 deducted by respondent on the account sales. This compu- 
tation results in net proceeds of $186,501.41. Since this amount 
is less than the total advances of $196,656, there is no need to 
consider the contested items which, even if complainant were 
to prevail, would not change this result. 


In view of the above, it is our conclusion that the complaint 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. ; 


(No. 9097) 


SUNNY SALLY INC. v. ROY BERT FARMER, d/b/a COACHELLA 
VALLEY LIME Co. and as CENTRAL WASHINGTON PRODUCE COM- 
PANY, INC. PACA Docket No. 8923. Decided May 14, 1964. 


Petition for Reconsideration—Dismissal 


Upon reconsideration of the order of February 24, 1964, it is found that 
all the matters set forth in complainant’s petition were thoroughly an- 
alyzed and considered at the time of issuance of such order and it is 
our opinion that the order is supported by the evidence and by the law 
applicable thereto. Complainant’s petition is dismissed and the order 
of February 24 is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 24, 1964, dismissing the com- 
plaint. A copy of this order was served on complainant on March 
2, 1964. On March 9, 1964, counsel for complainant requested an 
extension of time within which to file a petition for reconsidera- 
tion of the order of February 24. A stay order was issued on 
March 10, 1964, staying the order of February 24 pending the 
issuance of a further order in this proceeding, and giving com- 
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plainant additional time, to March 30, within which to file its 
petition. 


Complainant filed its petition for reconsideration on March 30, 
1964. A copy of the petition was served on respondent on April 
15, 1964, with respondent filing an answer thereto on April 24, 
1964. In its petition complainant contends that our order of 
February 24 is in error for the reason that we failed to give 
proper weight to the evidence submitted in the case by complain- 
ant; and for the further reason that the findings of fact and the 
order are contrary to the preponderance of the evidence in the 
proceeding. 


Upon reconsideration of the order of February 24, 1964, we 
find that all the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. In cur opinion, that order is supported by the evi- 
dence and by the law applicable thereto. Accordingly, complain- 
ant’s petition is dismissed and the order of February 24, 1964, 
is reinstated. 


Copies of this order shall be served on the parties. 


(No. 9098) 


ARROWHEAD GROWERS SALES Co. v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 9104. Decided May 19, 1964. 


Labor and Shrinkage—Determination of Amount of Allowance 


Allowance made to respondent for potatoes that were destroyed, evidenced 
by dump certificates. Respondent has failed to prove charges incurred 
for labor and in the absence of evidence as to what these charges 
should be, they are disallowed. 

Complainant pro se. Barnes & Elick, of McAllen, Texas, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed April 12, 1963. Complain- 
ant seeks to recover $1,050, less an allowance for labor and 
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shrinkage, which is alleged to be due from respondent in con- 
nection with an f.o.b. transaction involving a shipment of pota- 
toes in interstate commerce during February 1963. 


A copy of the report of investigation prepared by the De- 
partment was served on complainant June 12, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent May 13, 1963, and June 13, 1963, 
respectively. 


Respondent filed an answer to the formal complaint May 29, 
1963, alleging, in substance, that labor and shrinkage charges 
of $774.60 had been incurred in connection with this load, so 
that its liability to complainant was reduced to $275.40. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined in accordance with the shortened method 
of procedure provided in section 47.20 of the rules of practice. 
Pursuant to this procedure, respondent filed an answering state- 
ment and complainant filed a statement in reply. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert J. Sweet, doing busi- 
ness as Arrowhead Growers Sales Co., whose address is P.O. 
Box D, Stevens Point, Wisconsin. 


2. Respondent, Boler Fruit & Vegetable Company, is a cor- 
poration whose address is P.O. Drawer 1, Pharr, Texas. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On February 25, 1963, in the course of interstate com- 
merce, complainant sold to respondent one truckload of Wiscon- 
sin Gem potatoes, U. S. No. 1 grade, size 6-14 ounces, at an 
agreed price of $2.50 per hundredweight, f.o.b. Stevens Point, 
Wisconsin. 


4. Pursuant to the foregoing contract, complainant, on Feb- 
ruary 27, 1963, loaded 420 100-pound sacks of Wisconsin Gem 
potatoes onto a truck at shipping point, Stevens Point, Wiscon- 
sin, and billed them out to respondent at Pharr, Texas. This lot 
of potatoes had been federally inspected at shipping point on the 
date of shipment and had been certified as grading U.S. No. 1, 
Size A, 6-ounce minimum, with grade defects averaging within 
tolerance and with the load evidencing no soft rot at that time. 
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5. The shipment arrived at contract destination, Pharr, Texas, 
on March 2, 1963. A federal inspection made at 11 a.m. on that 
date, upon the application of respondent, contained the follow- 
ing relevant information: 


“Quality: . . . Average 6% grade defects, mostly growth 
cracks and sunburn. 


“Condition: Generally firm, from 4 to 16, average 9% dam- 
age by Fusarium Tuber Rot, Moist Type. From 2 to 5, aver- 
age 4% damage by discoloration following bruising. Less 
than 14 of 1% Soft Rot. 


“Grade: Meets Quality Requirements but Fails to Grade 
U.S. No. 1, Size A, 6 Ounce Minimum Account Condition.” 


6. Respondent telephoned complainant on March 2, following 
the Federal inspection set forth above, and advised complainant 
of the inspection results. Complainant then agreed with respond- 
ent that the f.o.b. contract price of $1,050 for the 420 bags of 
potatoes should be reduced by an allowance for shrinkage and 
labor in reworking the potatoes. 


7. Respondent claimed total expenditures of $774.60' as pay- 
ments made for labor and shrinkage in connection with this 
load, and tendered the difference between this sum and the f.o.b. 
contract price of $1,050, or $275.40, to complainant as full and 
final settlement of respondent’s liability in connection with the 
transaction. Complainant, however, refused the tender. 


8. The formal complaint was filed April 12, 1963, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue presented for decision herein has to do with 
the amounts to be allowed respondent for labor and shrinkage 
on the load of potatoes involved herein. Respondent, in this con- 
nection, claims a total allowance of $775.10, comprised of $357.50 
expended for labor and $417 for loss through shrinkage. Com- 
plainant opposes respondent’s claim, on the ground that the 
alleged cost allocated to labor igs excessive. 


1This is the figure appearing in the answer which is alleged to be the total of the sums 
expended for labor and shrinkage. Respondent in its computations, however, made an error 
in arithmetic amounting to 50c, so that the figure, as corrected and as it appears in the 
answering statement, is $775.10. 
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Respondent in its answering statement signed by its Vice 
President, Edd M. Boler, states that 275 hours of labor, at $1.30 
per hour, were required in resorting these potatoes. Respondent 
further states that most of this work was done by one employee, 
Arturo Izaguirre, but that at times he was assisted by as many 
as four other of respondent’s employees. Complainant, in his 
statement in reply, terms the 275 hours of labor claimed by 
respondent for resorting these potatoes as “unrealistic and 
rather unbelievable.” Complainant points out that the potatoes 
would have averaged about 10 ounces each, so that there would 
have been approximately 160 in each 100-pound sack, but that 
under respondent’s accounting it allegedly had required approxi- 
mately 40 minutes to resort each sack of potatoes. Complainant 
alleges that this is “. . . ten times normal hand-grading time 
and many times this again, in an operation that has a potato 
grader.” Respondent does not reveal the nature of the potato- 
grading operation utilized in connection with resorting this load, 
but states only in its answer that “we are not quite set up to 
run this type of potatoes very economically.” 


Even assuming that all the resorting was done by hand, we 
are not convinced that potatoes in the condition of this load, as 
revealed by the Federal inspection of March 2, would have re- 
quired 275 hours to recondition. While it is true that the parties 
agree that respondent was to be allowed labor and shrinkage in 
connection with this shipment, such allowance is not automati- 
cally any figure that respondent may claim, but that which is 
established by a preponderance of the evidence. When the evi- 
dence offered by respondent, as here, seeks to establish charges 
which are out of the ordinary in relationship to the job claimed 
to have been done, then a part of the burden of proof, which 
rests upon respondent as the moving party, is to offer evidence 
showing why these charges exceed the usual and the expected. 
Respondent, however, has offered no such evidence. We conclude, 
therefore, that respondent has failed to sustain its burden of 
proof with respect to the charges incurred for labor, and in the 
absence of evidence as to what these charges should be, conclude 
also that any charges for labor should be disallowed. 


Respondent also claims shrinkage of 116 bags of potatoes, com- 
puted at a price of $3.60 per bag, delivered Pharr, Texas. Re- 
spondent offers dump certificates in evidence to show that this 
quantity of potatoes was unfit for human consumption and was 
destroyed. Complainant has filed no dissent to this part of re- 





— hw t~, 








_e 


GOO DEE TOSSES ODT lS eS iti 


SE OS OS ti(<( 


—- a ee 


BAROSSO-KELLY v. M. LAPIDUS & SONS 571 
Cite as 23 A.D. 571 


spondent’s claim, and in the absence of any issue being raised 
by the parties, we conclude that respondent is entitled to credit 
for the 116 bags of potatoes, computed at $3.60 per bag, for a 
total of $417.60. Subtracting this sum from the agreed contract 
price of $1,050, leaves $632.40 due and owing to complainant 
from respondent in connection with this transaction. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $632.40, with interest thereon 
at the rate of 5 percent per annum from April 1, 1963, until paid. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 9099) 


BAROSSO-KELLY v. M, LAPIDUS & SONS. PACA Docket No. 8906. 
Decided May 25, 1964 


Joint Account Contract—Failure to Prove Cancellation 


Complainant has established by preponderance of the evidence that a joint 
account contract was entered into between the parties. Respondent has 
not proved that contract was subsequently cancelled. Reparation 
awarded to complainant against respondent for one-half of the joint 
loss. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complain- 
ant. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Edward 
A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499 a et 
seq.). The formal complaint was filed October 22, 1962. Com- 
plainant seeks an award of $1,691.18, which is alleged to be 
respondent’s share of the loss sustained by the parties in con- 
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nection with the handling on joint account of two carloads of 
asparagus in April 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on November 26, 1962. Copies 
of the complaint and the report of investigation were served 
upon respondent on November 21, 1962. Respondent filed an 
answer on December 10, 1962, generally denying the material 
allegations of the complaint and requesting an oral hearing. On 
May 6, 1963, respondent filed an amended answer alleging that 
complainant’s agent accepted respondent’s cancellation of the 
two loads prior to shipment. 


The oral hearing was held at Chicago, Illinois, on May 28, 
1963. Complainant was not represented at the hearing but, at 
its written request, two depositions were received in evidence. 
Three witnesses testified on behalf of respondent. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clyde Winfield 
Kelly and Steve Angelo Barosso, doing business as Barosso- 
Kelly, whose address is Post Office Box 43, Stockton, California. 


2. Respondent is a partnership composed of Nathan Lapidus 
and William Lapidus, doing business as M. Lapidus & Sons. 
whose address is 59 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about April 13, 1962, in the course of interstate com- 
merce, complainant and respondent entered into a joint account 
contract whereby complainant agreed to ship to respondent two 
carloads (each containing 608 crates) of loose pack asparagus 
Barkell Brand 5%” minimum green, 7/16” minimum diameter, 
at a joint account cost to be determined by the grower’s price, 
plus 35¢ per crate for handling. The contract was negotiated 
between the parties by John M. Ratty, a broker of Lodi, Cali- 
fornia. 


4. On or about April 14, 1962, the asparagus called for under 
the contract was shipped by complainant from Stockton, Cali- 
fornia to respondent at Chicago, Illinois, in cars PFE 44878 and 
NWX 811. 
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5. On or about April 16, 1962, the price of the asparagus in 
car PFE 44878 was determined to be $4.35 per crate and that 
in car NWX 811, $4.50 per crate, or a total joint account cost of 
$5,380.80. 


6. On or about April 19, 1962, the two cars arrived at Chi- 
cago and respondent accepted the asparagus. Between April 27 
and May 2, 1962, the asparagus from car NWX 811 was sold in 
Detroit by Shippers Service Co. for respondent for net proceeds 
amounting to $149.71. On or about April 26, 1962, the aspara- 
gus in car PFE 44878 was sold in Chicago for net proceeds 
amounting to $1,855.22. Respondent deducted $6.50 for inspec- 
tion and demurrage on car NWX 811 and forwarded $1,998.43, 
the balance of the proceeds, to complainant. 


7. The net loss on the joint account transaction amounts to 
$3,382.37. Respondent has failed to pay complainant one-half of 
such loss, or $1,691.18. 


8. The formal complaint was filed October 22, 1962, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The principal question involved in this proceeding is whether 
complainant and respondent entered into a joint account tran- 
saction on or about April 13, 1962, whereby complainant was to 
purchase and ship to respondent two carloads of asparagus at 
a joint account cost to be determined by the price paid by com- 
plainant to the grower, plus 35 cents per crate for handling. 
Complainant contends that such a contract came into existence. 
Respondent contends that it did not. 


At the outset, the evidence establishes that in 1962, and prior 
to April 13, respondent contracted, through Ratty, for the pur- 
chase of five cars of asparagus, one from complainant on April 
5, and two carloads on April 6 and two on April 12 from other 
sellers. Furthermore, on April 12 Ratty negotiated a joint 
account contract between complainant and respondent for two 
carloads of asparagus. All of the discussions between Ratty and 
respondent concerning these cars were by telephone. 


With this background, we turn to the transaction in question. 
Ratty testified that during the week of April 8, William Lapidus 
telephoned him to buy several cars of asparagus; that in a tele- 
phone conversation on April 13, he told William Lapidus that 
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he could obtain the two cars of asparagus on a joint account 
basis for respondent at the grower’s price, plus 35 cents per 
crate for handling; and that on the same day he booked two car- 
loads of asparagus for respondent with Clyde W. Kelly, one of 
the complainant partners. This testimony was disputed by Wil- 
liam Lapidus who testified that they discussed marketing and 
loading conditions and that he did not authorize Ratty to enter 
into a joint account agreement with complainant at the prices 
claimed. 


On the night of April 13, Ratty sent respondent a telegram 
which concerned the cars contracted for on April 12 and also 
contained the following: 


“... HAVE CAREA LINED UP SATURDAY SUNDAY 
MONDAY IF WANT CANCEL. PHONE LODI EN 85907 
NINE DST MORNING. . .” 


On April 15, 1962, Ratty sent respondent a telegram reading 
as follows: 


“KELLY SHIPPED BOTH CARS SATURDAY 608 
BARKELL LARGE REEFER 2% SALT INITIAL ICE 
NO FURTHER SALT WPUP BURLINGTON PFE 44878 
NWX 811 LATTER CAR MOSTLY NEW YORK LARGE 
JOINT COST MONDAY THINK 4.50 UNDERSTAND 
KELLY HAD PAY 4.15 EACH TO GET GRAS... .” 


The next day, April 16, Ratty sent complainant the following 
telegram: 


“AMERICAN TUDOR YOURSELVES MONDAY REEF- 
ER 2% SALT WITH INITIAL ICE NO FURTHER SALT 
SPUP BURLINGTON 608 SUTTER MAID 4.75 560 
LARGE 48 JUMBOS NICE MERCHANDISE PFE 40872 
JOINT COST 4.35 PFE 44878 4.50 NWX 811 CLEAR 
MILD COOL NIGHTS IF ALL NOBILLS RELEASED 
TOTAL CALIFORNIA SHIPMENTS MONDAY 18-20 
CARS DEFINITELY LITER TUESDAY MARKET FIRM 
4.75.” 


On the same day, April 16, Ratty prepared and sent to re- 
spondent a broker’s memorandum on each car showing a joint 
account contract between complainant and respondent which 
was ordered and confirmed on April 13. The joint account costs 
therein are the same as set forth in Ratty’s telegram of April 16. 
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There is no dispute that William Lapidus received the tele- 
grams and memoranda sent by Ratty and that Lapidus tele- 
phoned Ratty at about 9 a.m., cs.t., April 14. Ratty testified 
that in this conversation he said “Bill, this will make a total of 
ten cars and I think we should hold off on any additional until 
we see what happens next week.” According to Ratty, Lapidus 
concurred and did not ask that the two loads be cancelled. On 
the other hand, Lapidus testified that Ratty said he had three 
loads lined up, including one load of Sutter Maid brand pur- 
chased from Blue Goose, and that he told Ratty he had all the 
asparagus he wanted and the two cars should be cancelled but 
he would take the other load since Ratty had already committed 
himself on that car. Lapidus also testified that on April 16, fol- 
lowing receipt of Ratty’s telegram of April 15, he telephoned 
Ratty and stated he did not want the two loads, the market was 
bad, and Kelly should place them elsewhere, and that Ratty re- 
plied “Kelly is standing alongside of me and he has confidence 
in you, he is letting the cars come to you, and to do the best 
possible.” However, Ratty testified that in this conversation, 
Lapidus said, “I see you shipped two cars from Kelly Saturday. 
There must have been a misunderstanding. I thought you can- 
celled them” and that he (Ratty) replied, “No, I told you that 
made a total of ten cars, including the three mentioned in my 
telegram of the 13.” Ratty further testified that Lapidus wanted 
to cancel the load of Sutter Maid brand, that he told Lapidus 
it was too late to do so, and that Lapidus replied “We’ll let it 
come, but tell Kelly the cars are going to lose plenty of money.” 
Lapidus also testified that on April 18, following receipt of 
Ratty’s memoranda and the two invoices sent by complainant, 
he telephoned Ratty and repeated that Kelly should place the 
two cars elsewhere, and Ratty said that Kelly had nowhere else 
to place them and respondent should handle them and do the 


best possible. 


Clyde W. Kelly testified by deposition that Ratty ordered the 
two loads for respondent on April 13 and that he received no 
request of cancellation thereafter. Kelly also testified that he 
heard Ratty’s portion of his conversation with Lapidus on April 
16 when Ratty said that a total of 10 cars had been shipped. 
Nathan Lapidus testified that he listened over an extension tele- 
phone to all of the conversations between William Lapidus and 
Ratty. His testimony corroborates that of William Lapidus. 
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After considering all of the evidence, much of which is in 
conflict, it is our opinion that complainant has established by a 
preponderance of the evidence that a joint account contract was 
entered into on April 13 as claimed by complainant. It is also 
our opinion that respondent has not sustained the burden of 
proving that the contract was subsequently cancelled. Among 
other things, it is noted that according to respondent’s records, 
two telephone conversations were had between William Lapidus 
and Ratty on April 13, each originating one call. The same pro- 
cedure was followed on April 12 which admittedly resulted in a 
joint account agreement. In addition, the telegrams and mem- 
oranda sent by Ratty are consistent with his position that a 
contract came into existence and that it was never cancelled. 
Moreover, as pointed out by complainant in its brief, the first 
time that respondent asserted in writing its contention that no 
contract resulted or that it was cancelled was in respondent’s 
letter to Ratty on May 17, 1962. 


It is concluded that the failure of respondent to pay to com- 
plainant $1,691.18, one-half of the joint loss, is in violation of 
section 2 of the act. Reparation should be awarded to complain- 
ant in that amount with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,691.18, with interest there- 
on at the rate of 5 percent per annum from June 1, 1962, until 
paid. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 9100) 


Wo. ROSENSTEIN & SONS Co. v. AL KAISER & BRos. PACA Docket 
No. 9050. Decided May 25, 1964. 


Agent—Failure to Prove 


Complainant failed to sustain burden of proof that it consigned the ship- 
ment of lettuce involved to respondent. It is concluded that respondent 
purchased the lettuce and that respondent has paid to complainant the 
full agreed purchase price. The complaint is dismissed. 
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Warren, Hill, Henkelman & McMenamin, of Scranton, Pennsylvania, for 


complainant. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respon- 
dent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.) An 
informal complaint was filed on August 10, 1962. A formal com- 
plaint was filed on March 7, 1963, in which complainant seeks 
reparation against respondent in the amount of $843.24 in con- 
nection with a shipment of lettuce in interstate commerce in 
May 1962. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 10, 1963. A copy of the report of investigation was served 
upon counsel for complainant on the same date. Respondent filed 
an answer to the complaint on April 25, 1963, denying the mate- 
rial allegations of the complaint and denying any liability to 
complainant in connection with the lettuce involved herein. 


Since the amount involved in this proceding is less than $1500, 
the issues were submitted in accordance with the shortened 
method of procedure provided by Section 47.20 of the Rules of 
Practice (7 CFR 47.20). Pursuant to such procedure, complain- 
ant was given an opportunity to submit an opening statement, 
but elected not to do so. Respondent filed an answering state- 
ment, and complainant submitted a statement in reply. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Wm. Rosenstein & Sons Co., is a corporation 
whose address is 20 Lackawanna Avenue, Scranton, Pennsy]l- 
vania. 


2. Respondent is a partnership composed of Al Kaiser, Fred 
Kaiser, and Fanny Kaiser, doing business as Al Kaiser & Bros., 
whose address is 2840 South Ashland Avenue, Chicago, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about April 30, 1962, contemplating shipment in 
interstate commerce, Artco Distributors, Inc., Glendale, Arizona, 
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pursuant to an order placed by complainant, consigned and 
shipped from Pichacho, Arizona, to complainant at Scranton, 
Pennsylvania, a carload of Artco brand lettuce in car PFE 20851. 


4. On or about May 2, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent at 
Chicago, Illinois, the carload of lettuce referred to in Finding of 
Fact 3, containing 852 cartons, at $4.65 per carton, delivered 
Scranton, Pennsylvania, subject to respondent’s inspection and 
acceptance on arrival at Chicago. 


5. During the telephone conversation between complainant 
and respondent on May 2, 1962, and following the sale of the let- 
tuce to respondent, complainant requested respondent to divert 
the car to Chicago. Thereafter, at 11:05 a.m. p.s.t., on the same 
date, respondent ordered diversion by telephone of car PFE 
20851 to Chicago, for repondent’s inspection and acceptance. 
The diversion was confirmed in writing on the same date. 


6. Car PFE 20851 arrived at Chicago, Illinois, on Saturday, 
May 5, 1962, and was inspected and accepted by respondent on 
that date. Complainant was notified by telephone of respondent’s 
acceptance on the same date. 


7. On May 5, 1962, respondent sold the lettuce contained in 
car PFE 20851 to Fisher Bros. Stores, Cleveland, Ohio, at an 
agreed price of $5.75 per carton, delivered Cleveland, for a total 
invoice price of $3,977.75. Respondent issued and mailed to 
Fisher Bros. on the same date an invoice showing the terms of 
sale, and also on the same date, diverted the car from Chicago 
to Cleveland, Ohio. 


8. On Monday, May 7, 1962, complainant mailed an invoice to 
respondent, showing 852 cartons Artco brand lettuce sold to 
respondent at $4.75, delivered Cleveland, less 10¢ brokerage, and 
less freight to Cleveland. Upon receipt of the invoice on May 9, 
1962, respondent promptly sent a letter to complainant, return- 
ing the invoice for correction in accordance with “the original 
purchase by us on May 2nd, 1962, basis $4.65 delivered Scran- 
ton, Pa., net to us, subject to our inspection at Chicago.” 


9. Respondent remitted to complainant the sum of $3,020.56, 
representing 852 cartons of lettuce at $4.65, delivered Scranton, 
Pennsylvania, less freight to Scranton of $941.24, as an undis- 
puted amount due complainant from respondent in connection 
with the carload of lettuce. 
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10. An informal complaint was filed on August 10, 1962, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The first and principal question presented for our determina- 
tion is whether respondent was acting as complainant’s agent 
in the handling of the carload of lettuce involved herein, as 
alleged by complainant, or whether respondent purchased the 
lettuce from complainant, as contended by respondent. 


It is complainant’s position that respondent was acting as 
agent for complainant and failed to divulge the true sales price 
and remit to complainant the proceeds of the sale of the lettuce; 
and further, that respondent failed to issue a written confirma- 
tion of the transaction. Complainant has the burden of proving 
all the material allegations of the complaint by a preponderance 
of the evidence. Complainant’s evidence consists of the com- 
plaint with attached exhibits and a statement in reply to respond- 
ent’s answering statement. 


Complainant’s statement in reply indicates in the opening sen- 
tence that the statements contained therein are in answer to 
the “allegations” contained in the affidavit of Fred Kaiser. This 
statement admits certain portions of the Fred Kaiser affidavit 
without comment, and denies other statements of the affidavit 
for various reasons. For example, paragraph 6 of Fred Kaiser’s 
affidavit contains respondent’s version of the transaction which 
took place between the parties, denied certain allegations con- 
tained in the complaint, and states information tending to refute 
such allegations. Complainant’s answer to that paragraph is 
that it is denied “as therein pleaded . . . for the reason that said 
statements do not lend themselves to complete and true answers 
and this contrary to proper form of the pleadings.” This reason 
is assigned for complainant’s denial of other statements con- 
tained in Fred Kaiser’s affidavit. 


Respondent admits an agency relationship between complain- 
ant and respondent for the purpose of issuing diversion orders 
and instructions to the Pacific Fruit Express Company on cars 
of produce consigned to complainant, but specifically denies that 
respondent was acting as agent for complainant in connection 
with the sale of the carload of lettuce involved herein. On the 
contrary, respondent states that on Wednesday morning, May 
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2, 1962, during the course of a long distance telephone conver- 
sation between complainant and respondent, complainant in- 
formed respondent it had a carload of Artco brand lettuce, 
shipped from Arizona on April 30, then in transit to complain- 
ant at Scranton, Pennsylvania. Respondent says that after dis- 
cussing the lading of the car, market conditions, prices, and vari- 
ous brands, respondent offered to buy the carload of lettuce at 
$4.65 per carton, delivered Scranton, Pennsylvania, subject to 
respondent’s inspection and acceptance at Chicago; that com- 
plainant agreed to such price and such terms; and that com- 
plainant requested respondent to place a diversion order with 
the Pacific Fruit Express at Chicago, diverting the car into 
Chicago, which the respondent did. 


In support of its answer, respondent submitted in evidence 
an answering statement consisting of affidavits by Al Kaiser 
and Fred Kaiser, the latter of whom negotiated the transaction 
in question with complainant, and six exhibits. The affidavits 
of respondent-partners support respondent’s answer to the com- 
plaint and include additional factual material. 


The circumstances relating to the transaction also support 
respondent’s contention that respondent purchased the lettuce 
from complainant. For example, the fact that complainant sent 
respondent an invoice listing 852 cartons of lettuce as sold to 
respondent at a stated price indicates a sale to respondent. As 
further indication that the transaction was a sale rather than a 
consignment, respondent promptly upon receipt of complainant’s 
invoice returned the invoice to complainant for correction, call- 
ing complainant’s attention to “the original purchase by us on 
May 2nd, 1962, basis $4.65 delivered Scranton, Pa., net to us, 
subject our inspection at Chicago.” Respondent requested from 
complainant a corrected invoice by return mail. There is no in- 
dication that complainant objected to respondent’s description 
of the transaction as a sale upon receipt of the returned invoice. 


On the basis of all the evidence and the circumstances sur- 
rounding this transaction, we conclude that complainant has 
failed to sustain its burden of proving that it consigned the ship- 
ment to respondent. We further conclude that respondent pur- 
chased the carload of lettuce from complainant at $4.65 per 
carton, delivered Scranton, Pennsylvania, subject to acceptance 
and inspection by respondent at Chicago; that respondent has 
remitted to complainant the full agreed purchase price of the 
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lettuce; and that there is nothing due and owing by respondent 
to complainant. It follows that the complaint filed herein should 
be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9101) 


THE ISAACSON Co., INC. v. CLEVELAND CELERY MARKET CO. 
PACA Docket No. 9169. Decided May 27, 1964. 


Joint Account—Not Established—Rejection—Dismissal 


Since the terms of the joint account agreement are not established, we are 
in no position to judge whether complainant complied with the terms 
of the agreement actually made or whether respondent was justified in 
rejecting the shipment. Complaint dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Joseph W. John- 


ston, of Cleveland, Ohio, for respondent. Mr. James V. Wright, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 4, 1963. The formal com- 
plaint was filed June 4, 1963. Complainant seeks to recover, as 
reparation, $877.29, which is alleged to be due complainant from 
respondent in connection with a carload of cabbage diverted to 
respondent during January 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on July 8, 1963. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent the same day. Respondent filed an answer 
to the formal complaint on August 13, 1963, denying liability to 
complainant in connection with this shipment. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined under the shortened procedure provided 








582 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 581 


in section 47.20 of the rules of practice (7 CFR 47.20). Pursu- 
ant to this procedure, complainant filed an opening statement 
and a brief, and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Isaacson Co., Inc., is a corporation whose 
address is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent, Cleveland Celery Market Co., is a corporation 
whose address is 2633 East 40th Street, Cleveland, Ohio. At the 
time of the negotiations involved herein, respondent was licensed 
under the act. 


3. On January 26, 1963, in the course of interstate commerce, 
complainant, acting through its employee, Sam Catanzaro, en- 
tered into a joint account agreement with respondent, through 
its employee, Anthony Geraci, with respect to the disposition of 
640 cartons of cabbage contained in car PFE 3022, then on track 
at Chicago, at a total agreed joint account cost of $2,016. This 
shipment had been billed out of California on January 19, 1963, 
had arrived in Chicago on some undisclosed date, and had been 
inspected by the Chicago Inspection Agency on the morning of 
January 26. The results of that inspection, in relevant part. are 
as follows: 


“Drain Pipes: Frozen, 
“Commodity Temperature: Top 33°, Bottom 30° 
“Lading: 
Ea * * 
“TRANSIT FREEZE DAMAGE: Find accessible floor layer 
cartons in doorway showing part contents frozen. 


“Commodity : 
“BUD BRAND—CALIFORNIA CELLO WRAPPED CAB- 
BAGE—* * * ... Medium to pale green color. Occasional 


discolored leaves. Stumps fairly fresh to fresh. No decay 
noted. Quality mostly fairly good. 

“Remarks: 

“Protested to the WWIB WAB RR for freezing.” 

4. Pursuant to the negotiations set forth in Finding of Fact 


No. 3, complainant, at 11:59 a.m. on January 26, diverted car 
PFE 3022 from Chicago, Illinois, to respondent at Cleveland, 
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Ohio. The shipment arrived in Cleveland on the morning of Jan- 
uary 28, 1963, and at 8:23 a.m. on that date respondent sent 
the following wire to complainant: 


“REFERENCE 3022 ARRIVED THIS MORNING SORRY 
CANNOT USE ON ACCOUNT OF TOO PALE AND 
BALLED DOWN ... PLEASE DIVERT ELSEWHERE.” 


A series of telegrams were exchanged between the parties dur- 
ing the morning of January 28, with respondent continuing to 
refuse the load. Finally, complainant sent the following wire 
to respondent: 


“RETEL WE PLACING CAR ELSEWHERE ACCOUNT 
OF WHOM CONCERNED IF ANY LOSS SUSTAINED 
HOLDING YOU RESPONSIBLE YOUR SHARE .. .” 


5. Car PFE 3022 was diverted by complainant to Boston, Mas- 
sachusetts, on January 28, at 11:45 a.m., where it arrived on 
February 1. The cabbage in the car was federally inspected on 
that same day, at 10:30 a.m. The inspection, restricted to the 
stacks near to and on each side of the doorway, and to the top 
layer in the remainder of the load, revealed the following rele- 
vant information: 


‘se * * 
“Temperature of Product: Doorway; Top 31°, Bottom 29°. 


“Quality: Firm and closely trimmed. Grade defects aver- 
age 6% consisting of very closely trimmed heads. 


“Condition: Mostly fresh, crisp, whitish green to green, 
mostly light green color. In top and floor layer cartons and 
cartons adjacent to 1 door and sidewalls from 2 layers of 
heads nearest exposed side of cartons to all heads are frozen 
from 1 inch to entire heads and so located as to indicate 
freezing occurred in car. Average 1% decay. 

“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account of condition.” 


6. Complainant arranged for the resale of the cabbage, on 
consignment, by the Community Produce Co. of Boston, Massa- 
chusetts. The resale netted proceeds of $261.42, which Commun- 
ity Produce Co. remitted to complainant, along with an account- 
ing dated February 16, 1963. 


7. The formal complaint was filed on June 4, 1963, which was 
within 9 months after the alleged cause of action herein accrued. 
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CONCLUSIONS 


The parties agree that they entered into a contract for the 
disposal of the cabbage in car PFE 3022 on a joint account basis 
but disagree as to the details of the joint account arrangement. 
Complainant takes the position that the cabbage was described 
to respondent as being a “good” carload of closely-trimmed, cel- 
lo-wrapped cabbage, which showed some frost damage at Chi- 
cago. Respondent denies these allegations and alleges that com- 
plainant represented the cabbage as being of outstanding quality 
and of good green color, but omitted any mention of frost dam- 
age in the load. 


The complaint is based upon respondent’s admitted rejection 
of the shipment, which rejection is alleged by complainant to 
have been without reasonable cause. The burden of proving, by 
a preponderance of the evidence, that the rejection was without 
reasonable cause, rests upon complainant as the moving party. 
To succeed in its complaint on the theory of an unwarranted 
rejection by respondent, complainant must establish not only 
the terms of the contract agreed upon by the parties, but must 
show also that its own compliance with such contract was full 
and complete and left no cause or reason for rejection by re- 
spondent on the ground of complainant’s breach. 


Complainant submits, as proof of the joint account agreement 
and as a part of its opening statement, the affidavit of its em- 
ployee, Sam Catanzaro, who represented complainant in nego- 
tiating the joint account agreement with respondent’s Anthony 
Geraci on January 26. Catanzaro stated in his affidavit that he 
talked with Geraci by telephone on January 26 in connection 
with the parties’ disposing of the carload of cabbage on a joint 
account basis; that he told Geraci that it was a good load of 
cabbage, cello-wrapped and trimmed down; and that his exam- 
ination had showed some frost damage in the load. This testi- 
mony is supported, in part, by complainant’s Exhibits Nos. 5 
and 7 to the opening statement, the same being copies of tele- 
grams sent to respondent by complainant on January 28, where- 
in complainant stated, in relevant part, 


“.. . WE ONLY ABLE TO LOOK AT ONE DOORWAY 


WHICH WE DESCRIBED TO YOU ALSO STATED CAR 
CELLO WRAPPED AND TRIMMED DOWN ......,” 
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and 


“.. + WE DID NOT MENTION CAR TO BE OUTSTAND- 
ING BUT TOLD YOU OUTER LEAVES WERE 
TRIMMED DOWN AND CAR WAS CELLO WRAPPED.” 


Respondent in its verified answer, signed by Geraci, which is 
considered as evidence in this proceeding under section 47.20(a) 
of the rules of practice (7 CFR 47.20(a)), states that prelim- 
inary to the making of the joint account contract complainant 
represented the carload of cabbage as being of outstanding qual- 
ity, with good green color, but that no mention was made of the 
cabbage being frozen or closely trimmed. Geraci’s testimony in 
favor of respondent, as contained in the answer, is supported, in 
part, by complainant’s Exhibits No. 4 and 6 to the opening state- 
ment, the same being copies of telegrams sent to complainant 
by respondent on January 28, wherein respondent stated, in 
relevant part, 


“, . . 83022 ARRIVED THIS MORNING SORRY CANNOT 
USE ON ACCOUNT OF TOO PALE AND BALLED 
EP ike 


and 


“. + YOU TOLD US ON TELEPHONE THIS OUT- 
STANDING CAR OF CABBAGE ALSO DIDN’T MEN- 
TION ABOUT CLOSE TRIM WHITE CABBAGE EITHER 
ON PHONE OR YOUR WIRE...” 


Complainant, as we have said, has the burden of proving the 
terms of the joint account agreement by a preponderance of the 
evidence. In reviewing the evidence submitted by the parties, it 
is our opinion that complainant has failed to sustain this bur- 
den. Since the terms of the joint account agreement are not 
established, we are in no position to judge whether complainant 
complied with the terms of the agreement actually made or 
whether respondent was justified in rejecting the shipment. 
Accordingly, we conclude that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served on the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9102) 


PACA Docket No. 9227. Dismissed May 14, 1964, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 9103) 
HELMS POTATO Co. v. BUCK’s TOMATO Co., INc. PACA Docket : 
No. 9414. Reparation of $5,421 with 5 percent interest from 


March 1, 1964, awarded complainant against respondent in | 
order issued May 14, 1964. 


(No. 9104) 


I. MELTZER & SON, INC. v. JOSEPH RICIPUTO & SONS, INc. PACA 
Docket No. 9413. Reparation of $644.80 with 5 percent in- 
terest from September 1, 1963, awarded complainant against 
respondent in order issued May 25, 1964. 


REPARATION. AWARDED—DEFAULT ORDER 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 9105) 
O’NEIL BROKERAGE Co. v. A. J. FREHNER. PACA Docket No. 
9412. Reparation of $444.39 with 5 percent interest from 


November 1, 1963, awarded complainant against respondent 
in order issued May 8, 1964. 
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(No. 9106) 


WESTSIDE GROWERS & SHIPPERS, INC. v. A. J. FREHNER. PACA 
Docket No. 9418. Reparation of $2,207.50 with 5 percent in- 
terest from October 1, 1963, awarded complainant against 
respondent in order issued May 8, 1964. 


(No. 9107) 


BERNIE R. FRANK v, CLYDE E. SMITH. PACA Docket No. 9424. 
Reparation of $252 with 5 percent interest from August 1, 
1963, awarded complainant against respondent in order issued 
May 138, 1964. 


(No. 9108) 


P. P. GREGORY v. EASTERN POTATO DEALERS. PACA Docket No. 
9422 Reparation of $1400 with 5 percent interest from Aug- 
ust 1, 1963, awarded complainant against respondent in order 
issued May 13, 1964. 


(No. 9109) 


W. Morris ERCANBRACK v. A. J. FREHNER. PACA Docket 9417. 
Reparation of $470 with 5 percent interest from November 1, 
1963, awarded complainant against respondent in order issued 
May 14, 1964. 


(No. 9110) 


MUTUAL PRODUCE, INC. v. EVANS BROS. PACKING COMPANY. 
PACA Docket No. 9408. Reparation of $2,000 with 5 percent 
interest from October 1, 1963, awarded complainant against 
respondent in order issued May 14 1964. 
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(No. 9111) 


PRODUCE CREDIT ASSOCIATION, INC. v. JAMES JOHN AIELLO. 
PACA Docket No. 9421. Reparation of $771.30 with 5 per- 
cent interest from February 1, 1964, awarded complainant 
against respondent in order issued May 15, 1964. 


(No. 9112) 


TATERSTATE POTATO CO, v. PHILLIPS FEED SERVICE, INC. PACA 
Docket No. 9423. Reparation of $400 with 5 percent interest 
from June 1, 1963, awarded complainant against respondent 
in order issued May 20, 1964. 


(No. 9113) 


JIFFY FRY COMPANY v. CLYDE E. SMITH. PACA Docket No. 
9430. Reparation of $177.60 with 5 percent interest from June 
1, 1963, awarded complainant against respondent in order 
issued May 25, 1964. 


(No. 9114) 


ELL KIENE v. POTATO SERVICE. PACA Docket No. 9433. Rep- 
aration of $605.80 with 5 percent interest from May 1, 1963, 
awarded complainant against respondent in order issued May 
25, 1964. 





(No. 9115) 


PRIDE O’TEXAS CITRUS ASSOCIATION, INC. v. BOLER FRUIT & 
VEGETABLE COMPANY. PACA Docket No. 9432. Reparation 
of $3,353.65 with 5 percent interest from January 1, 1964, 
awarded complainant against respondent in order issued May 
25, 1964. 
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(No. 9116) 


LESTER T. ROORK v. RUTH’S PRoDUCE. PACA Docket No. 9416. 
Reparation of $264.20 with 5 percent interest from Septem- 
ber 1, 1963, awarded complainant against respondent in order 
issued May 25, 1964. 








